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 STATEMENT OF REPLY ISSUES PRESENTED FOR REVIEW 

 

REPLY ISSUE 1 – SCOPE AND STANDARD OF REVIEW 

 Is the correct scope and standard of review in this case de novo? 
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REPLY ISSUE 2 - JURISDICTION 

 Does the Court lack jurisdiction to hear and decide the complaint of elder abuse 

by financial exploitation under Chapter 235F, where one allegation of financial 

exploitation arises from transfer of real estate? 

Cases 

Brewer-Strong v. HNI Corporation 913 N.W. 2nd. 235 (Iowa 2018) 
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REPLY ISSUE 3 – GEORGE’S ABILITY TO PROTECT HIS INTEREST. 

 Do Georges actions concerning powers of attorney and voluntary 

conservatorship, as set forth in Perry’s Brief, support the assertion George was not 

suffering from the effects of dementia? 

 

REPLY ISSUE 4 – INDEPENDENT LEGAL REPRESENTATION 

 Was the issue of lack of independent legal representation for George adequately 

preserved for appellate review? 

Bankers Trust Co. v. Fidata Trust Co. New York 452N.W. 2d 411 (1990) 

Brunner v. United Fire and Casualty Co., 338 N.W. 2d 151 (Iowa 1983) 

Jensen v. Sattler, 696 N.W.2d 582 (Iowa 2005)         

Lamasters v. State, 821 N.W.2d 856,864 (Iowa 2012)        

Meier v. Senecaut, 641 N.W.2d 532 (Iowa 2002) 

State v. Boelman, 330 N.W.2d. 794, 795 (Iowa 1983) 
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ARGUMENT 

REPLY ISSUE 1 – SCOPE AND STANDARD OF REVIEW 

The correct scope and standard of review in this case is de novo. 

In Defendant-Appellants brief, Perry Struve argues the standard of review is for 

errors at law rather than de novo. The thrust of Perry’s argument is this case was heard 

at law rather than in equity by the trial court, because the trial court ruled on evidentiary 

objections and because petitioners requested, in part, monetary damages. [See 

Defendant-Appellees brief at 46–48].  

Perry’s argument ignores completely that the Iowa Supreme Court has already 

determined elder abuse cases brought under Chapter 235F are reviewed de novo.  

“District courts hear civil domestic abuse cases in equity, and we review them de 

novo. (Citation Omitted). Because of the similar nature of our elder abuse law and 

domestic abuse law, we also review elder abuse cases de novo.” Petition of Chapman, 

890 N.W.2d 853, 856 (Iowa 2017).  

Defendant-appellee’s argument is also not availing in its own right. Perry cites 

Master Builders of Iowa, Inc. v. Polk County in support of the proposition that because 

the trial court ruled on evidentiary objections, the case was heard at law rather than in 

equity. Defendant-Appellee’s reply brief at 47. In Master Builders, the court actually 

determined the case was heard in equity by the trial court. Master Builders of Iowa, Inc. 
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v. Polk Cty., 653 N.W.2d 382, 388 (Iowa 2002). The Court made that determination 

because:  

…although the district court ruled on some evidentiary objections in the 

course of trial, the objections were minor and did not have significant 

effect on the proceedings. Although we prefer that a trial judge refrain 

from such rulings, we do not believe the rulings in this trial altered the true 

nature of the district court proceedings. 

Id. The proposition that a trial court ruling on evidentiary objections does not 

change a proceeding heard in equity to one heard at law is supported by other 

rulings of the Iowa Supreme Court. E.g. Passehl Estate v. Passehl, 712 N.W.2d 

408 (Iowa 2006); Horsfield Materials, Inc. v. City of Dyersville, 834 N.W.2d 444 

(Iowa 2013).  

In this case, the trial court did rule on evidentiary objections, similar to the 

evidentiary objections in Master Builders, Passehl, and Horsfield. However, the 

true nature of the proceedings was equitable, as already decided by this Court.  

Thus, the Court should similarly determine that ruling on those evidentiary 

objections does not mean the trial court heard this case at law.  
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Defendant-appellees’ argument that monetary relief was sought as a remedy and 

therefore the case was heard at law is also not correct. A similar claim was made by 

shareholders in a derivative action who sought trial by jury on money damage issues. 

The Iowa Supreme Court held a derivative action is equitable in nature. Weltzin v. Nail, 

618 N.W.2d 293, 300 (Iowa 2000). Even though restitution/reimbursement is sought in 

the form of money damages, the proceeding remains equitable in nature and plaintiffs 

were not entitled to trial by jury. Id at 302-303.  

Because the Iowa Supreme Court has determined elder abuse issues 

brought under Chapter 235F are heard in equity, and because defendant-

appellees’ argument the case was actually heard at law is unavailing, the Court 

should confirm the standard of review in this case is de novo.  

 

REPLY ISSUE 2 - JURISDICTION 

 The Court does not lack jurisdiction to hear and decide the complaint of 

elder abuse by financial exploitation under Chapter 235F, where the alleged 

financial exploitation arises from transfer of real estate. 

 

 Perry appears to argue the Court lacks subject matter jurisdiction to hear 

allegations of elder abuse under Chapter 235F by financial exploitation arising from a 

transfer of real estate. [See Defendant-Appellees brief at 58–59].  Perry bases the 
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argument on Iowa Code section 235F.6 (8): “An order or approved consent agreement 

under this section shall not affect title to real property.”  He cites no authority for this 

proposition, other than the statutory prohibition against Orders affecting title to real 

property. 

 This argument is irrelevant to issues before the Court in this appeal because the 

trial court proceeding was bifurcated at the outset, setting aside remedies for further 

hearing in the event George Struve was found to be a vulnerable elder victimized by 

financial exploitation. [Appendix (Hereinafter App.) A p.84].  The issues before the 

Court in this appeal deal primarily with the trial courts failure to find George was a 

vulnerable elder at the time he transferred property to Perry and Clayton, and the 

Court’s determination he was not a victim of financial exploitation. Procedural and 

discovery issues related to the ability to identify and properly present evidence on these 

issues are also presented for review. No request to transfer title or cancel deeds to real 

estate has been made in the proceedings below or as a part of this appeal.  

 Even if relevant to this appeal, which is denied, Perry’s lack of subject matter 

jurisdiction argument fails because it violates well recognized and established rules of 

statutory construction.  For example: 

1. The Court assesses the statute in its entirety rather than isolated words or phrases 

to insure its interpretation is harmonious with the statute as a whole. Brewer-

Strong v. HNI Corporation 913 N.W. 2nd. 235, 251 (Iowa 2018). 
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2. The Court presumes the legislature included every part of the statute for a 

purpose and a Court should avoid construing statutory provisions in a manner 

that will lead to absurd results. Id.  

 The statute in question defines financial exploitation to include diversion of 

property, resources, or assets of the vulnerable elder by a person standing in a 

position of trust or confidence.  Iowa Code section 235F.1(8).  The statute also 

defines undue influence as “taking advantage of a person’s role, relationship or 

authority to improperly change or obtain control over the actions or decision making 

of a vulnerable elder against the vulnerable elder’s best interest.”  Iowa Code section 

235F.1(16). 

 Iowa Code section 235F.6(2) permits the Court to order the relief the Court 

considers necessary to prevent or remedy financial exploitation. However, 235F.6(8) 

prohibits an Order or Approved Consent Agreement from affecting Title to real 

property.  Additionally, Iowa Code section 611.23 permits the Court, in a section 235F 

elder abuse case to grant an Order requiring professional counseling, in addition to any 

other appropriate relief or damages (emphasis added). 

 Clearly the Court has a myriad of remedial measures at its disposal to 

compensate the victim for financial exploitation arising from transfer of real estate 

without ordering return of the real estate Title to the vulnerable elder.  For example, a 

judgement for reimbursement or restitution damages is an equitable remedy. Weltzin v. 
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Nail, 618 N.W.2d 293, 300 (Iowa 2000). Entry of a judgement for reimbursement or 

restitution would create an incumbrance, but not affect the Title to the real estate.  The 

Court could also order continuing future payments to George’s heirs upon termination 

of his life estate, with a provision for allocating sale proceeds among the interested 

parties on sale of the property by Perry, Clayton, or their successors. The appropriate 

remedy is yet to be decided, but the mere fact financial exploitation arises from transfer 

of real estate does not deprive the Court of subject matter jurisdiction to determine 

whether or not George was a vulnerable elder or whether financial exploitation occurred 

by either below market rents or transfer of title to real estate. To hold otherwise would 

denigrate the Elder Abuse statute, Iowa Code Chapter 235F, instead of furthering its 

purpose, protection of vulnerable elders. 

 

REPLY ISSUE 3 – GEORGE’S ABILITY TO PROTECT HIS INTEREST. 

References to certain facts concerning Georges actions related to powers of 

attorney and voluntary conservatorship, set forth in Perry’s Brief, do not support 

the assertion that George was not suffering from the effects of dementia. 

 

 Defendants argue that the number of Powers of Attorney signed by George, along 

with entering into a Voluntary Limited Conservatorship, show that George was of a 

strong mind and able to protect himself from any possible attempts of elder abuse by 
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financial exploitation.  [Defendant-Appellees brief at 56]. Petitioners argue, when 

examined as a whole, the actions of George Struve point to an individual suffering from 

mental deficits most likely caused by Alzheimer’s disease. 

 On July 13, 2015, while hospitalized at Mercy Hospital in Clinton, George signed 

a Power of Attorney prepared by Glenn Bartelt. [App. A p.376, Transcript of the Trial 

Court (Hereinafter TR) p.146, l. 2-11; Supplemental (Hereinafter Supp.) App. A p.589]. 

One family member was present in the room before the power of attorney was signed. 

Bartelt and George were alone in the room when the power of attorney was signed. 

[App. A p.377-78, TR p.149-50, l. 23-25, 1-11]. Bartelt had no contact with any of 

George’s adult children other than Perry. [App. A p.380, TR p.152, l. 2-10]. He may 

have given a copy of the July 13th power of attorney to Perry, but is not sure. Perry was 

the one named to act. [App. A p.381, TR p.156, l. 12-25]. 

 On August 7, 2015, approximately three weeks later, George signed a different 

Power of Attorney prepared by Bob McGee. [App. A p.215]. Mr. McGee was not made 

aware by George that George had signed a conflicting Power only weeks previously. 

[App. A p.420-21, TR p.203-04, l. 25, 1-6]. It would seem that a person of strong mind 

and good memory would have questioned why he was signing conflicting Powers of 

Attorney, prepared by two different attorneys, naming different individuals as attorney 

in fact in such a short period of time.  These events occurred before George deeded land 

to Perry and Clayton in October 2015.  Subsequent events also demonstrate impairment. 
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 On February 24, 2016, George voluntarily signed a new General Power of 

Attorney prepared by attorney McGee. [App. A p.219].  George was taken to Mr. 

McGee’s office to modify the previous Power signed by George. [App. A p.477, TR 

p.297, l. 15-23]. The new Power authorized either Ron Struve or Dianne Lawrence to 

act on George’s behalf, rather than requiring both signatures as required in the August 

7, 2015 Power. [App. A p.219]. 

 On March 1, 2016 Notice was sent to Perry by Dianne advising of the new Power 

of Attorney and requesting that certain financial records for George, believed to be in 

Perry’s possession, be made available for pick up by Dianne on March 4. [App. A 

p.223]. Perry would have received this Notice either March 2 or March 3.  Prior to 

Perry receiving the Notice from Dianne there is no evidence that George had any 

concerns about the February 24 Power of Attorney.  Only after Perry received Notice of 

the February 24 Power of Attorney does it appear that George allegedly became upset 

with the February 24 Power of Attorney and requested a new Power of Attorney 

naming Perry as Attorney in Fact be prepared. 

 When George was taken to the office of Glenn Bartelt on March 3 to discuss any 

new Power of Attorney, Glen testified that George was unhappy with the February 24 

Power of Attorney, but that George did not have a good recollection regarding what he 

had signed or who he had signed it for. [App. A p.393, TR p.169, l. 19-24].  This is not 
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evidence of a sound mind when George could not remember what he had signed 

approximately one week previously. 

 After the March 3 meeting, George then began working with attorney Steve 

Kahler to establish a Voluntary Limited Conservatorship which was finalized in July 

2016. [App. A p.523, TR p.367, l. 17-22].  Perry again alleges this indicates George was 

of sound mind and able to protect himself from financial exploitation in July, 2016. 

[Defendant-Appellees Brief at 56]. 

 Guardian Ad Litem Brian Donnelley met with George on September 13, 2016, 

approximately six weeks after the opening of the conservatorship. [App. A p.432, TR 

p.231, l. 7-16].  Mr. Donnelley testified George had no recollection of having any legal 

work performed by the Schoenthaler law firm. [App. A p.433, TR p.230, l. 14-25]. 

 The reality of the situation was that after working with the Schoenthaler law firm 

from his first meeting with Glenn Bartelt in January, 2015, through the establishment of 

his Limited Conservatorship in July 2016 and having contact with three lawyers in that 

firm, within six weeks of his last work being performed, George had no recollection of 

any contact with the firm or individuals who had represented him regarding the 

management, operation and transfer of ownership of his most valuable asset, his farm.  

In speaking with Mr. Donnelley, George also had no recollection of working with 

Robert McGee regarding the providing of any legal services during that same time 

period. [App. A p.433-34, TR p.230-31, l. 25, 1-5]. While George clearly remembered 
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owning his farm when he met with Mr. Donnelley, in September, 2016, he had no 

recollection of having transferred significant portions of that farm to Perry and Clayton. 

[App. A p.435, TR p.232, l. 11]. 

 Contrary to Perry’s contentions, this set of facts, along with the opinion of Dr. 

Tranel, more appropriately support the position of Petitioner: that George’s mental 

abilities were below the normal level in 2015. [App. B p.16, 17, 19, TR p. 20-22, 31]. 

 

REPLY ISSUE 4 – INDEPENDENT LEGAL REPRESENTATION 

The issue of lack of independent legal representation for George was adequately 

preserved for appellate review. 

 

 Perry argues substitute petitioners failed to move for enlargement or amendment 

of the Trial Court’s findings and thereby failed to preserve for appellate review the 

question of whether or not George was represented by independent legal counsel when 

negotiating leases with and transferring property to his son Perry and his grandson 

Clayton Struve. [See Defendant-Appellees brief at 62–63].  

 Perry cites Meier v. Senecaut in support of his argument. 641 N.W.2d 532 (Iowa 

2002).  In Meier the petition was dismissed and then reinstated by Court Order. Id. at 

536-537.  The defendant filed a Motion to Dismiss alleging lack of jurisdiction due to 

voluntary dismissal of the Petition and two other grounds. Id.. The Court overruled the 
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Motion to Dismiss discussing the other two grounds, but did not mention lack of 

jurisdiction due to voluntary dismissal. Id. at 537.  The Supreme Court held defendant’s 

failure to seek a ruling from the trial court on lack of jurisdiction due to involuntary 

dismissal waived that issue on appeal. Id at 541.  

 Unlike Meier, the question of whether or not George was represented by 

independent counsel is not an independent legal issue requiring a decision by the trial 

court. It is a fact to be considered in determining whether or not George was the victim 

of financial exploitation. Clearly the trial court decided he was not in its ruling.  Since 

that decision is subject to de novo review in this Court, the Court can, and must, 

consider all relevant evidence bearing upon the issue of financial exploitation when 

determining whether or not the trial court ruling was correct. 

 The second case cited by Perry, Bankers Trust Co. v. Fidata Trust Co. New York, 

confirms this reasoning and supports appellants position. 452N.W. 2nd411 (1990). 

Bankers Trust involved a ruling on a motion to dismiss for want of personal jurisdiction 

by defendant.  The trial court overruled the Motion by simply concurring with the 

reasons set out in the resistances filed in opposition of the Motion. Id. at 413. Since 

Fidata did not seek an enlargement of findings this Court presumed the trial court 

decided the facts necessary to support its decision in the plaintiff’s favor citing Brunner 

v. United Fire and Casualty Co., 338 N.W. 2nd151,152 (Iowa 1983). See also State v. 

Boelman, 330 N.W.2d. 794, 795 (Iowa 1983). 
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 Applying that same analysis to the instant case, the Court, ruling George was not 

a vulnerable elder or the victim of financial exploitation, is presumed to have found the 

facts supporting its ruling. Therefore, even absent a motion to enlarge findings, the facts 

surrounding George’s legal representation when farm leases were negotiated and when 

deeds conveying farm land were delivered is appropriate evidence for this Court to 

consider on de novo review of the issues of whether George was a vulnerable elder and 

whether he was the victim of financial exploitation. Both issues were ruled upon by the 

trial court and, since independent legal representation is a fact question, not a legal 

issue, it is presumed the Court considered this evidence when rendering its decision. A 

motion to enlarge was not required to preserve this presumed finding of fact for review.  

 The evidence shows George did not receive independent legal advice from 

attorney Glenn Bartelt. The details of the representation, with references to the record, 

are included in Appellant’s Statement of Facts, pages 21-34 and pages 51-52 of 

Appellant’s Brief and will not be repeated here.  Communications between George and 

attorney Bartelt were in the context of an environment controlled by Perry and Clayton. 

Perry called Bartelt and scheduled the first appointment. [App. A p.356, TR p. 125, l. 1-

11]. Perry, Perry’s wife, and Clayton accompanied George to the first meeting with Mr. 

Bartelt, and Perry or Clayton generally transported George to Bartelt’s office thereafter. 

[App. A p.357, TR p.126, l. 4-10]. There is no evidence Mr. Bartelt was informed 

George was receiving legal advice from any attorney outside Bartelt’s office. Neither 
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George nor Perry informed Attorney Bob McGee that George was being represented by 

Bartelt while the mediation was underway concerning farm rent. [App. A p.422-24, TR 

p.207-09, l. 25, 1-4, 9-17]. 

 Bartelt testified he thought possibly another attorney in his office was 

simultaneously representing Clayton while Bartelt was representing George, but he was 

not sure about that. [App. A p.386, TR p.162, l. 3-10]. That was a fact Bartelt should 

have known. 

 Bartelt also testified even if another attorney in his office was representing 

Clayton, he did not perceive that as creating a conflict of interest for him as attorney for 

George when preparing a deed to Clayton because the context of the transaction was a 

gift. [App. A p.386, TR p.162, l. 16-20]. There were no conflict of interest waivers 

presented or discussed even though the gift was made by an elderly client to a younger 

client, both doing business with the same law firm. [App. A p.386, TR p.162, l. 3-10].  

 Bartelt did not present a bill for his services to George. [App. A p.394, TR p.170, 

l. 13-24]. Bartelt did not know George was living with Perry and Clayton at the time he 

gifted farmland to them. [App. A p.387, TR p.163, l. 15-20]. Bartelt should have known 

that fact. Bartelt did know George’s daughter, Dianne Lawrence, was concerned the 

rent being paid by Clayton was too low. [App. A p.358, TR p.127, l. 9-21]. 

 Bartelt knew George and his wife’s long-time plan was to divide the farm up 

equally among their children.  That plan was included in Delores Struve’s will, a matter 
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of public record.  [App. A p.171]. George’s will was similar. [App. B p.5]. Bartelt also 

knew Perry called him in June of 2015 to report George was in the hospital. Bartelt had 

no contact with Georges children other than Perry. [App. A p.380, TR p.152, l. 2-10]. 

 Perry and Clayton brought George to Bartelt’s office in October of 2015 when 

George signed deeds conveying the farms to them.  

 Calla Parachetti, a member of the Schoenthaler firm representing Clayton mailed 

a Notice of Termination of Farm Tenancy to George and subsequently   prepared farm 

leases between George and Clayton.  George was not independently represented 

although he was at that time working with Mr. Bartelt, a member of the same firm, on 

estate planning matters. [App. A p.382-84, TR p.157-59, l. 17-25, 1-25, 1-4; App. A 

p.405, TR p.182, l. 13-23]. 

 The evidence suggests George was not receiving independent legal advice.  The 

advice he received was in the context of a world dominated by Perry and Clayton.  

These facts were raised in petitioners trial brief for consideration by the Court. 

[Substitute Petitioners Trial Brief p. 8–9]. The Court discussed the actions of Bartelt 

from page 3 through page 7 of the Court’s Ruling. [App. A p.142-146]. There is no 

question error was preserved on the question of whether George received independent 

legal advice. 

“If the court's ruling indicates that the court considered the issue and necessarily 

ruled on it, even if the court's reasoning is “incomplete or sparse,” the issue has been 
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preserved. See Meier, 641 N.W.2d at 540; see also Jensen v. Sattler, 696 N.W.2d 582, 

585 (Iowa 2005) (finding error was preserved even though “the summary judgment 

record is not a model of clarity”). Meier distinguishes between the situation where error 

was preserved even though “the record or ruling on appeal contains incomplete findings 

or conclusions,” and the situation where the issue was “not considered by” the district 

court and thus error was not preserved. 641 N.W.2d at 539–40; Lamasters v. State, 821 

N.W.2d 856, 864 (Iowa 2012).  

CONCLUSION 

 The scope and standard of review in this case is clearly de novo as established by 

this Court in Chapman.  While the Court cannot enter an Order nullifying the deeds 

conveying title to Perry and Clayton, that statutory prohibition does not deprive the 

Court of subject matter jurisdiction over financial exploitation by transfer of real estate.  

There are other remedies available to the Court including reimbursement or restitution.  

George’s inaction for six days following execution of a Power of Attorney followed by 

revocation of that Power of Attorney within one day after notice was served on Perry 

supports the conclusion George was being manipulated by Perry.  The facts surrounding 

George’s legal representation when land was gifted to Perry and Clayton and when new 

farm leases were negotiated with Perry and Clayton are relevant and error was 

preserved for de novo review on the questions of George’s status as a vulnerable elder 

and whether he was the victim of financial exploitation. 
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 Upon de novo review the facts and applicable law support reversal of the Trial 

Courts decision, entry of an Order finding George is a vulnerable elder and that George 

was the victim of financial exploitation and remanding the case for further proceedings 

limited to the corrective remedies to be employed under the equitable powers of the 

Court. 

RENEWAL OF THE REQUEST FOR ORAL ARGUMENT 

 Substitute petitioners – appellants respectfully renew their request to be heard in 

oral argument on this matter. 

 

ATTORNEY’S COST CERTIFICATE 

 There were no costs for printing this document as it was electronically filed with 

the Iowa Judicial System Electronic Document Management System. 
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