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STATEMENT OF IDENTITY AND INTEREST 

 OF AMICUS CURIAE 

The objectives of the Iowa Association for Justice (“IAJ”) 

include promotion of the administration of justice for the public good 

and advancement of justice for those who suffer damage and must 

seek redress for their property or their person.  Approximately 700 

members of IAJ collectively represent thousands of injured Iowans 

each year.  

The Association serves the legal profession and the public 

through its efforts to strengthen Iowa’s justice systems, promote 

injury prevention and foster the disclosure of information critical to 

the health and safety of all Iowa families. When an injury is 

preventable, or caused through the negligence of another person or 

entity, it often becomes the task of an IAJ member to consider 

whether there are grounds to hold another civilly liable for damages 

and to advocate zealously for the injured party’s rights.  

The Association is interested in the outcome of any litigation 

that seeks to set limitations or otherwise circumscribe an attorney’s 

duty and right to advocate for his or her client in the courtrooms of 

this State.   This litigation presents those issues.  
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STATEMENT OF INDEPENDENT AUTHORSHIP 

 No party’s counsel authored this brief either in whole or in part; 

no party contributed money to fund the preparation or submission of 

this brief; and no party’s counsel contributed money to fund the 

preparation or submission of this brief.  There are no persons to 

identify as contributors of money to fund the preparation or 

submission of this brief.  
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ARGUMENT 

I. IOWA COURTS SHOULD ALLOW CASES TO BE 
TRIED BY ALL ATTORNEYS WITHIN THE LIMITS 
OF AND TO THE FULL EXTENT OF THE LAW; 
ANYTHING LESS DEPRIVES PARTIES’ OF THEIR 
ATTORNEYS’ DUTY OF ADVOCACY. 
 

Iowa Courts must resist the invitation to hamstring any trial 

attorney arguing his or her clients’ case within the limits of the law. 

The amicus brief of Iowa Defense Counsel Association, Iowa 

Insurance Institute, and Iowa Association of Business and Industry 

(“Defense Amici”) paints the entire plaintiffs’ bar with an unfairly 

broad brush, stating that improper arguments have “infiltrated nearly 

all aspects of the presentation of plaintiffs’ cases”. (Defense Amici 

brief, p. 7).  Likewise, Defense Amici seek an unfairly broad remedy, 

namely that the Supreme Court sweepingly impose a set of restrictions 

on the art of trial advocacy that would micromanage each trial and 

take away from the trial court its role in making on-the-ground 

evidentiary rulings.  

Just as vast-and-all-encompassing requests to prohibit certain 

paths of advocacy and argument are not proper subjects for a motion 

in limine, any admonition from this Court must be narrowly tailored 

so as to not be overly burdensome and restrictive to both plaintiff and 
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defense trial attorneys.  See Lewis v. Buena Vista Mut. Ins. Ass'n, 183 

N.W.2d 198 (Iowa 1971).  In Lewis, the Court noted: 

“The motion in limine is a useful tool, but care must 
be exercised to avoid indiscriminate application of it 
lest parties be prevented from even trying to prove 
their contentions. That a plaintiff may have a thin case 
or a defendant a tenuous defense is ordinarily 
insufficient justification for prohibiting such party 
from trying to establish the contention. Nor should a 
party ordinarily be required to try a case or defense 
twice-once outside the jury's presence to satisfy the 
trial court of its sufficiency and then again before the 
jury. 
 
The motion should be used, if used at all, as a rifle 
and not as a shotgun, pointing out the objectionable 
material and showing why the material is inadmissible 
and prejudicial.” 

Id. at 200-01 (Iowa 1971). 

 In evaluating the overbreadth of Defense Amici’s request that 

this Court severely limit trial attorneys’ tools, the Court must consider 

trial attorneys’ ethical duties of zealous advocacy and competence 

against the many areas about which counsel may comment during 

argument, including (1) credibility of witnesses, (2) charges by expert 

witnesses, (3) bases for opinions of expert witnesses, and (4) any and 

all testimony which is a part of the trial record; and against the many 

ways in which arguments may be illustrated including (1) using 

graphics (2) showing documents and materials which are part of 
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evidence admitted during trial, (3) reading portions of testimony 

which are part of the record, and (4) asking the jury to draw inferences 

based upon the evidence which is part of the record.  When doing so, 

it is apparent that a one-size-fits-all rule circumscribing trial practices 

is simply untenable. 

 Rather than implement such a rule, this Court should preserve 

the trial courts’ ability to consider evidentiary rulings one objection at 

a time - balancing attorneys’ duty to advocate zealously against the 

rules which prevent justice-defying misconduct.  Traditionally, the 

district courts have controlled the nature and presentation of 

argument.  When there is an appeal about the effect of argument, the 

Iowa Supreme Court has held that there is a fine line dividing zealous, 

acceptable advocacy and misconduct.  As this Court recently opined: 

“A new trial should not be ordered unless the 
attorney’s misconduct, viewed cumulatively, is 
prejudicial to the complaining party and a different 
result would have likely occurred but for the 
misconduct. Baysinger v. Haney, 261 Iowa 577, 582, 
155 N.W.2d 496, 499 (1968). Importantly, one or 
more violations of an in-limine order would not be per 
se grounds for a mistrial. See Mays, 490 N.W.2d at 
802–03 (finding the district court did not abuse its 
discretion in denying a motion for new trial despite 
multiple in-limine violations). 

When attorneys approach the jury box to present their 
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closing arguments, they carry with them an immense 
responsibility. Evidence has been received, witnesses 
have been heard, and counsel may now speak directly 
to the jury and tell the story of the case, from 
beginning to end, largely free from interruption. 
Juries, of course, are instructed to decide the case on 
the evidence presented and not upon statements made 
during closing arguments. We presume juries follow 
this instruction and do not consider closing statements 
to be evidence. 

Yet, juries are often tasked with deciding questions of 
fact and law that involve innately vague and difficult 
considerations. For example, juries often consider and 
evaluate how much pain and suffering a plaintiff has 
experienced. When making challenging decisions 
about potentially nebulous concepts, juries will 
inevitably take cues from attorneys during their 
respective closing arguments. In such instances, we 
observe a heightened sensitivity to inflammatory 
rhetoric and improper statements, which may impress 
upon the jury that it can look beyond the facts and law 
to resolve the case. Attorneys have a duty to refrain 
from crossing the admittedly hazy line between 
zealous advocacy and misconduct. 

Relatedly, attorneys may occasionally make one or 
more isolated missteps during closing arguments and 
thereby violate a pretrial order. It is a wholly distinct 
act of misconduct, however, to develop and present a 
theme for closing arguments that is premised upon 
improper jury considerations.” 

Kinseth v. Weil-McLain, _____ N.W.2d _____, No. 15-0943, 2018 

WL 2455300, at *11 (Iowa June 1, 2018)(A new trial was ordered as 

plaintiff’s counsel violated several orders in limine governing 
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evidence and argument about the amounts of money spent by the 

defendant and the need to “send a message” to the corporate 

defendant.). 

 Misconduct must be weighed at the trial level against all 

methods of effective attorneys’ presentations and a bright line rule 

cannot and should not be mandated.  After argument by each side has 

been concluded, “[I]t is for the jury to determine the logic and weight 

of the conclusions drawn.”  State v. Phillips, 226 N.W.2d at 19.  The 

decision of the jury will stand, unless it can be shown that the 

misconduct affected the outcome: 

“To warrant a new trial based on attorney misconduct, 
the complained of misconduct “must have been 
prejudicial to the interest of the complaining party.” 
Mays v. C. Mac Chambers Co., 490 N.W.2d 800, 803 
(Iowa 1992). “[U]nless a different result would have 
been probable in the absence of misconduct, a new 
trial is not warranted.” Loehr v. Mettille, 806 N.W.2d 
270, 277 (Iowa 2011).” 

 
Kinseth v. Weil-McLain, _____ N.W.2d _____, No. 15-0943, 2018 

WL 2455300, at 6 (Iowa June 1, 2018). 

The imposition of a one-size-fits-all rule that limits the way in 

which every attorney advocates for his or her clients in each trial court 

in the Iowa will not advance justice. When broad, sweeping limine 
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motions have been appealed in the past, this Court should continue to 

rely on trial judges to make on-the-ground rulings, thus resisting the 

invitation to do otherwise as urged by Defense Amici.  

II. THE ART OF TRIAL ADVOCACY AND 
PERSUASION IS WELL RECOGNIZED IN IOWA 
LAW; IT COMPLEMENTS JURORS’ COMMON 
SENSE; IT DOES NOT CONTRAVENE OR NEGATE 
IT.  

Iowans deserve fair and impartial jurors.  Such jurors may be 

appealed to as human beings and cohabitants of the community where 

disputes are resolved.  Iowa Civil Jury Instruction 100.2 requires 

jurors to “accept and apply [the] law . . . [and] not be influenced by 

any personal sympathy, bias, prejudice, or emotions.”  The same 

instruction allows jurors to base their verdict on “reason and common 

sense.”  Iowa Civil Jury Instruction 100.2.  Further, jurors are required 

to “find the truth and do justice”.  Id. (emphasis added).  

Notwithstanding Defense Amici’s suggestion to the contrary, Iowans  

are eminently capable of using their reason, common sense, and 

experiences to make reasonable decisions based on facts before them 

without bias or prejudice -- in and out of jury boxes.  This is what they 

are instructed to do and they are “presumed to follow the court’s 

instructions.” State v. Proctor, 585 N.W.2d 841, 845 (Iowa 1998).   
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When verdicts are reached that are unfavorable to a party, it is 

nothing “new” for the adversely affected party to contend that the 

other attorneys swayed jurors to disregard the instructions given to 

them and convinced them to inject passion and prejudice into a trial, 

especially during argument.  See, e.g., Shover v. Iowa Lutheran Hosp., 

107 N.W.2d 85, 91 (1961)(voir dire examination of prospective jurors 

arguments to the jury were studied and the court could not agree with 

the contention of the defendants).    

Nonetheless, the courts have found, over and again, that trial 

counsel (plaintiff’s and defendant’s) has great latitude in closing 

argument, provided there is support in the evidence for the comments 

made.  “The trial court has broad discretion in passing on the 

propriety of jury argument and we will not reverse unless there has 

been a clear abuse of such discretion.  Before a new trial will be 

granted for misconduct in argument it must appear prejudice resulted 

or a different result could have been probable but for such 

misconduct.”  Rasmussen v. Thilges, 174 N.W.2d 384, 391 (Iowa 

1970)(citations omitted)(emphasis added).   

The Iowa Supreme Court has stated, “Counsel is entitled to 

some latitude during closing argument in analyzing the evidence 
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admitted in the trial. He may draw conclusions and argue all 

permissible inferences which may reasonably flow from the record 

which do not misstate the facts.”  State v. Phillips, 226 N.W.2d 16, 19 

(Iowa 1975)(citations omitted)(emphasis added). More than a century 

ago, the Court noted that an attorney is allowed to appeal to the 

“sympathy” of the jury on behalf of his or her client.  “Great latitude 

is allowed in appealing to the sympathy of the jury in the arguments 

of the counsel.” Dowdell v. Wilcox, 21 N.W. 147, 149 (1884).  It is 

understood that jurors are not mere lemmings, but possess common 

sense that is neither contravened nor negated by the tools of advocacy. 

In Dowdell, plaintiff’s attorney: 

“appealed to the prejudice of the jury in the plaintiff's 
behalf because she is a widow, and denounced the 
judgment creditors as leeches, and oppressors of poor 
women and widows; and that plaintiff sat near and 
facing the jury, and when counsel made sympathetic 
appeals to the jury because her husband had been a 
soldier, and she was now a widow, she would weep or 
pretend to weep, etc.” 

Dowdell, 21 N.W. at 148–49 (1884).  The Court affirmed the jury’s 

verdict for plaintiff.  

Similarly, flamboyant argument is a long recognized tool of the 

trial lawyer – not an impediment to jurors’ ability to do justice: 

“Within reasonable limits, the language of counsel in 
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argument is privileged, and he is permitted to express 
his own ideas in his own way, so long as they may 
fairly be considered relevant to the case which has been 
made. No lawyer has the right to misrepresent or 
misstate the testimony. On the other hand, he is not 
required to forego all the embellishments of oratory, or 
to leave uncultivated the fertile field of fancy. It is his 
time-honored privilege to –  

“Drown the stage in tears, Make mad 
the guilty and appall the free, 
Confound the ignorant, and amaze, 
indeed, The very faculties of eyes and 
ears.” 

Stored away in the property room of the profession are 
moving pictures in infinite variety, from which every 
lawyer is expected to freely draw on all proper 
occasions. They give zest and point to the declamation, 
relieve the tediousness of the juror's duties, and please 
the audience, but are not often effective in securing 
unjust verdicts.  The sorrowing, “gray-haired parents,” 
upon the one hand, and the broken-hearted “victim of 
man's duplicity,” upon the other, have adorned the 
climax and peroration of legal oratory from a time 
“whence the memory of man runneth not to the 
contrary,” and for us at this late day to brand their use 
as misconduct would expose us to just censure for 
interference with ancient landmarks.” 

State v. Burns, 94 N.W. 238, 241 (1903).   

In Bohen v. North American Life Ins. Co. of Chicago, 

Plaintiff’s attorney told the jury, “He did not want the jury, at the 

instance of any insurance company, to write an epitaph upon the 

tombstone of Marie P. Bohen that she was a cheat and a fraud.”  
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Bohen v. N. Am. Life Ins. Co. of Chicago, 177 N.W. 706, 711 (1920).  

The insurance company argued that Ms. Bohen committed fraud upon 

it by failing to reveal the presence of a tumor in her abdomen on an 

application for two life insurance policies. 

Regarding the attorney’s comments to the jury, the Court stated 

“This merely suggested somewhat forcibly the consequence of an 

adverse conclusion by the jury, and the attorney was within the rule 

which does not require him to forego all the embellishments of 

oratory.”  Bohen, 177 N.W. at 711. 

In tenuous support for their plea that the Court decry trial 

attorneys’ use of persuasive argument, Defense Amici cite to Russell 

v. Chicago, Rock Island & Pac. R.R. Co., 86 N.W.2d 843 (Iowa 1957) 

as a prohibition against Golden Rule arguments generally.  More 

accurately, Russell prohibits Golden Rule arguments in discussion of 

only damages.1  

                                                           
1“ [T]he county attorney . . . invited the jury to put 
themselves in the position of the witnesses at the time of 
the events about which they were testifying. Our 
condemnation of the ‘golden rule’ argument in discussing 
damages, Russell v. Chicago, Rock Island & Pacific R.R. 
Co., 249 Iowa 664, 86 N.W.2d 843, 70 A.L.R.2d 927, is 
not authority for contending the argument here 
constitutes reversible error. The reasons for the 



 

17 
 

This is supported by the Iowa Supreme Court in State v. 

McPherson as well as by our lower courts. The issue at hand was 

addressed in 2006 and highlights how frequently, arguments the 

defense claims are improper are simply rebuttal to a similar, but 

opposite, argument first made by defense counsel: 

“In addressing this issue, the main question is how to 
interpret the “Golden Rule” in a civil context. There 
are few Iowa civil cases addressing this issue and 
none that are exactly on point. In Russell v. Chicago 
RI. & P.R. Co., the Defendant objected to a statement 
made by the Plaintiff's counsel in which the jury was 
asked, “how much money would you jurors take to go 
through life injured as this man.” 86 N.W.2d 843, 848 
(Iowa 1957).  
 
The Russell court concluded that such a statement was 
improper and affirmed a grant of a new trial. The 
court indicated that “direct appeals to jurors to place 
themselves in the situation of one of the parties, to 
allow such damages as they would wish if in the same 
position, or to consider what they would be willing to 

                                                           
prohibition in discussing damages are not present here . . 
Counsel on both sides are permitted reasonable latitude 
in final argument. We cannot say this latitude was abused 
here.” 

State v. McPherson, 171 N.W.2d 870, 873–74 (Iowa 1969)(citing 

Russell v. Chicago, Rock Island & Pac. R.R. Co., 86 N.W.2d 843 

(Iowa 1957). 
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accept in compensation for similar injuries are 
condemned by the courts.” Id.”   
 
“While this Iowa case does not explicitly say 
whether the Golden Rule is restricted only to the 
issue of damages in civil cases, it appears to be so 
in most jurisdictions. The Golden Rule is generally 
interpreted to mean a jury argument in which, either 
directly or by implication, a lawyer tells the jurors that 
in assessing damages they should put themselves in 
the injured person's place and render such a verdict as 
they would wish to receive were they in Plaintiff's 
position. 75A Am. Jur.2d § 650 (2006).  
 
In at least one jurisdiction, the state Supreme Court 
specifically denied application of the Golden Rule 
when lawyers argue liability issues. See Green v. 
Louder, 29 P.3d 638 (Utah 2001) (indicating that use 
of the Golden Rule Argument is improper only with 
respect to damages). It also appears that other 
jurisdictions, including some federal courts, follow 
the same notion and limit the application of the 
Golden Rule to arguments concerning damages. See, 
Schultz v. Rice, 809 F.2d 643 (10th Cir. 1986) (use of 
golden rule arguments is not improper when urged on 
the issue of ultimate liability). See, also, Stokes v. 
Delcambre, 710 F.2d 1120 (5th Cir.1983). 
 
In this case, the court finds the Plaintiffs' attorney did 
not violate the Golden Rule as interpreted in the Iowa 
civil cases. This conclusion is consistent with the 
application of the golden rule in other jurisdictions. In 
addition, while the defendants make much of recent 
criminal cases effectively applying the same rule, the 
court finds those cases inapplicable here.  
 
While making his rebuttal argument, Plaintiffs' 
counsel responded to defense counsel's closing 
statements to the effect that Dr. Chendrasekhar 
had done all he could do and performed a second 
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surgery when he knew Jody Moore was septic on 
the fourth day after her surgery. Plaintiffs' 
attorney, in response, emphasized that the signs 
and symptoms of a “leak” were present two or 
three days earlier and suggested that the plaintiff 
should have received appropriate treatment before 
she became septic.  
 
The court finds the argument made here is 
substantially different from the misconduct 
condemned in the criminal cases cited by Defendants. 
 
Most important, this court having heard the 
arguments, does not find the defendants were 
prejudiced as a result of the argument, even if 
counsel's statements were ostensibly improper. These 
few statements did not turn the tide in favor of 
Plaintiffs. Based on the foregoing, the court overrules 
and denies both the motion for mistrial and 
Defendants' motion for a new trial.” 

 
Moore v. Chendrasekhar, No. CL98675, 2006 WL 6190267 (Iowa 

Dist. 2006)(emphasis added).  

Reminders that members of the jury panel are members of the 

community and the importance of their decision is not impermissible. 

See Smith v. Haugland, 762 N.W.2d 890, 900-01 (Iowa Ct. App. 

2009).  However it would certainly be impermissible to place undue 

pressure on a jury by suggesting they would suffer retaliation from the 

community based on their decision.  This fine line between 

permissible and impermissible argument further highlights that 

Defense Amici’s requested relief is overly broad.   
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 Likewise, reminders that a jury is the collective voice of the 

community as to what is negligent or dangerous are permissible.  The 

jury is a representative voice of the community. In “We the Jury: A 

Jury Service Project of the YLD of the ISBA” it is stated through jury 

service jurors “reflect the collective conscience of their communities . 

. . .” WE THE JURY: A JURY SERVICE PROJECT OF THE YOUNG LAWYERS 

DIVISION OF THE IOWA STATE BAR ASSOCIATION, Curriculum Guide: 

Introduction, p. 2. 

In State v. Musser, 721 N.W.2d 734, 755 (Iowa 2006) the Iowa 

Supreme Court sustained a man’s conviction for HIV transmission 

even though the prosecutor, told the jury to convict because it is the 

“right thing to do” and that it was necessary to convict to make the 

man “care” about what he had done, and to convict because “if you 

don’t, no one will.”   Musser, 721 N.W.2d at 755.  The Iowa Supreme 

Court affirmed the conviction despite the prosecutor’s arguments 

because “the jurors were instructed they were to decide the 

defendant’s guilt or innocence ‘from the evidence and the law in these 

instructions,’ and that evidence did not include ‘[s]tatements, 

arguments, and comments by the lawyers.”  Id. at 756.   
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In another Iowa case decided by the Eighth Circuit, the Court 

held that the prosecutor’s calling of the jury members “patriots” who 

needed to “step up to protect society” did not deny the defendant of a 

fair trial.  Cole v. Roper, 623 F.3d 1183 (8th Cir. 2010).  Not only did 

the court conclude there was no due process violation, but the court 

even held that the statements were not improper. 

While over the top and direct appeals to render a certain verdict 

to protect the community may improperly place undue pressure on a 

jury, the connection between the law of torts, deterrence, and 

protection of others cannot be ignored.2  Indeed, the scope of liability 

                                                           
2 The ‘prophylactic factor’ of preventing future harm has been 
quite important in the field of torts.  The courts are concerned not 
only with compensation of the victim, but with admonition of 
the wrongdoer. When the decisions of the courts become 
known, and defendants realize that they may be held liable, there 
is of course a strong incentive to prevent the occurrence of the 
harm. Not infrequently one reason for imposing liability is the 
deliberate purpose of providing that incentive. The rule of 
vicarious liability is the deliberate purpose of providing that 
incentive.  The rule of vicarious liability is intended, among other 
things, to result in greater care in the selection and instruction of 
servants than would otherwise be the case; the carrier which is 
held to the “highest practicable degree of care” toward its 
passengers will tend to observe it for their safety; the 
manufacturer who is made liable to the consumer for defects in a 
product will do what can be done to see that there are no such 
defects. While the idea of prevention is seldom controlling, it 
very often has weight as a reason for holding the defendant 
responsible. 
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instruction asks jurors to “ determine whether “repetition of 

defendant’s conduct makes it more likely harm of the type plaintiff 

claims to have suffered would happen to another.” Iowa Civil Jury 

Instruction 700.3A (emphasis added). 

In discussion of whether a harm was within the scope of 

liability the Iowa Court of Appeals cited to the Restatement (Third) of 

Torts: 

“Many cases will pose straightforward or manageable 
determinations of whether the type of harm that 
occurred was one of those risked by the tortious 
conduct. Yet in others, there will be contending 

                                                           
          
Prosser & Keeton on Torts (5th ed. 1984) § 4, pp. 25-26 (emphasis 
added).  
 

Negligence is generally defined as conduct that falls 
short of the standard of care established by law for the 
protection of others against unreasonable risks of harm.  
 

Knake v. King, 492 N.W.2d 416, 417 (Iowa 1992) 
 

An actionable claim of negligence requires the existence 
of a duty to conform to a standard of conduct to 
protect others, a failure to conform to that standard, 
proximate cause, and damages.  
 

Thompson v. Kaczynski, 774 N.W.2d 829, 834 (Iowa 2009)(internal 

quotations omitted)(emphasis added).  
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plausible characterizations that lead to different 
outcomes and require the drawing of an evaluative 
and somewhat arbitrary line. Those cases are left to 
the community judgment and common sense provided 
by the jury.” 

Hill v. Damm, 804 N.W.2d 95, 101 (Iowa Ct. App. 2011)(emphasis in 

the original)(quoting Restatement (Third) of Torts, § 29 cmt. i, at 504-

05).   

While direct appeals to emotions in asking the jurors to base 

their verdict on bias, sympathy, and prejudice are prohibited, trials are 

not emotionless vacuum chambers. Frequently jurors are asked and 

are permitted by the jury instructions to award damages for physical 

and mental pain and suffering -- which requires jurors to determine 

the emotional toll suffered by a plaintiff. 3 

                                                           
3 Physical And Mental Pain And Suffering - Past - Physical and 
mental pain and suffering from the date of injury to the present 
time. 

Physical pain and suffering may include, but is not 
limited to, bodily suffering, sensation, discomfort. 
 
Mental pain and suffering may include, but is not limited 
to, the sense of loss and burden, inconvenience and 
embarrassment, mental anguish, anxiety, feeling of 
uselessness, loss of enjoyment of life, or other emotional 
distress.  
 
Iowa Civil Jury Instruction No. 200.12 (citing Poyzer v. 
McGraw, 360 N.W.2d 748 (Iowa 1985). Holmquist v. 
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Finally, Defense Amici’s request to take a stand against certain 

publications they claim to have infiltrated the plaintiff’s bar is overly 

broad.  Presumably every trial attorney in the case at issue learned that 

trial work is an art, not a science. It is the art and practice of advocacy 

and persuasion, accomplished through analogy, storytelling, moral 

appeal, and the building of rapport with the jury. It is not amenable to 

the removal of any and all appeals to any kind of emotion, common 

sense, sense of community, or protection of others. These principles 

are not taught by what Defense Amici call “the Reptile Theory,” but 

by modern trial advocacy textbooks used in Iowa law schools. 4 

                                                           
Volkswagen of America, Inc., 261 N.W.2d 516 (Iowa 
App. 1977). Estate of Pearson ex rel. Latta v. Interstate 
Power and Light Co., 700 N.W.2d 333, 347 (Iowa 
2005)). 

 
4 STEVEN LUBET, MODERN TRIAL ADVOCACY: ANALYSIS & PRACTICE 

(National Institute for Trial Advocacy, 4th ed. 2009)(1993): 

It is permissible to invoke common experience in order to 
help a witness remember details that might have seemed 
unimportant when they occurred. Id. at 77.  
. . . 
 
While argument is prohibited during opening statements, 
persuasion is not. Indeed, persuasion is unavoidable. . . . 
So long as counsel refrains from suggesting conclusions 
to be drawn from the facts, it is permissible to arrange 
those facts in an order that maximizes their favorable 
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impact. Furthermore, persuasive ordering of the facts by 
both counsel will typically assist the jury in 
understanding that case because the jurors will then be 
able to see just how the parties’ stories diverge. Id. at 
378. 
. . . 
 
It is therefore desirable to use final argument to explain 
the value and credibility of circumstantial evidence. This 
is frequently done by using an analogy…. Id. at 429. 
. . . 
 
Stories, in the form of either hypotheticals or anecdotes, 
can be used effectively in final argument. It is 
permissible to illustrate an argument with a hypothetical 
story as long as the story is based in facts that are in 
evidence. Id. at 432. 
. . . 
 
Final argument allows counsel to elaborate on the moral 
theme of the case. [A]…trial theme states, usually in a 
single sentence, a compelling moral basis for a verdict in 
your client’s favor. The theme invokes shared values, 
civic virtues, or common motivations. The theme . . . can 
be hammered home in the final argument. Id. at 437. 
. . . 
 
The central thrust of the final argument must always be 
to provide reasons – logical, moral, legal, emotional – for 
the entry of a verdict in your client’s favor. Id. at 444. 
. . . 

 
Thus, an attorney can persuade a jury by identifying the 
key turning points in the trial, explaining them in a way 
that agrees with the jurors’ life experiences and sense of 
reality. Id. at 446. 
 

THOMAS A. MAUET, TRIAL TECHNIQUES AND TRIALS (9th ed. 2013). 
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III. A Variety of Curbs on Improper Argumentation Already 
Exist; Iowa Lawyers are Proscribed From Improper 
Argumentation by Ethical Obligations, Trial Court 
Powers of Regulation, and Jurors’ Inherent Abilities to 
Consider What They Are Charged To Consider by 
Instruction 

Trial courts in Iowa have broad latitude and several tools to 

prevent the improper argument that Appellant and the amicus 

supporting Appellant seek to enjoin.  Motions in limine and their 

corresponding court orders regarding admission of evidence and 

delimiting argument on the basis of relevance, prejudicial effect, or 

materiality all can serve to exclude such argument, with violation of a 

                                                           
A key part of trial preparation is selecting themes that are 
emotional, creating memorable images, stating your 
position on liability and damages, summarizing what 
happened (conduct)—who did it (people) -- and why they 
did it (motive) and are consistent with the jurors’ beliefs 
and attitudes.  The best themes come from time-honored 
sources that contain universal moral truths about life, 
such as the Bible, Aesop’s Fables, or Americana sayings. 
Id. at 24.  
 
Storytelling is the way people have communicated with 
each other since the beginning of time. . . . If lawyers do 
not organize the evidence into a clear, simple story, 
jurors will do so on their own. It’s human nature . . . . 
Trial involves much more than merely introducing a set 
of facts; those facts must be organized and presented as 
part of a memorable story. Id. at 25.  
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court order being the sanction that enforces such orders.  Counsel is 

free to object to preserve issues for appellate review and seek a 

mistrial or the remedy of curative instructions if these metes and 

bounds are violated.   

These instrumentalities all exist, are still highly useful, and 

routinely protect the interests of both plaintiffs and defendants - 

despite the opposing amici’s dire warning that such controls are 

“flouted” routinely in Iowa Courts and every plaintiff’s lawyer is 

practicing an ethically suspect form of brinksmanship in which every 

advantage is pushed and every statement is packed with mumbo-

jumbo designed to confuse a juror - allowing plaintiff’s counsel to 

“[move] to the next case… buoyed by the fact that counsel’s trial 

tactics, even if improper, have been successful in obtaining an 

outsized monetary award.” [Defense Amici’s Brief, p. 8] 

The broad brush with which the amicus supporting the 

Defendant-Appellant in this case seeks to paint all plaintiffs’ 

arguments would also seemingly proscribe argument that invites a 

jury to utilize members’ own life experiences and common sense in 

analysis of the facts, application of the facts to the law, and making 

decisions in a case.   See also Iowa Civil Jury Instruction 100.2 
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(2018).   Argument and advocacy would be reduced to a bloodless, 

artless recounting of facts and numbers that would be more of a 

laundry list than a narrative framework that engages a jury and invites 

its members to consider the entirety of a case in an adversarial 

proceeding.  Analogies, rhetorical flourishes, or use of language to 

invite jurors to use common or shared experiences to understand 

events or facts all could fall by the wayside in an overreaching effort 

to have this Court make a sweeping pronouncement against one 

particular style of argument that has passed muster in hundreds of 

courtrooms nationwide.  It is a misguided effort to prohibit perceived 

attempts to inflate a jury verdict through argumentation, and any 

effort to produce a one-size fits all prohibition on improper 

argumentation simply ignores the fact that the trial court judge is the 

first and best individual to understand the tenor of the trial, the matters 

that have been put before the jury, and the efforts of counsel on both 

sides – all of which are relevant concerns to any analysis as to 

whether argument seeks to inflame passions or unduly influence the 

jury. 

In Draper v. Airco, Inc., 580 F.2d 91, 95 (3d Cir. 1978), the 

Court stated “We wish to emphasize that we do not expect advocacy 
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to be devoid of passion. . . . But jurors must ultimately base their 

judgment on the evidence presented and the rational inferences 

therefrom. Thus, there must be limits to pleas of pure passion and 

there must be restraints against blatant appeals to bias and prejudice.”  

Judge A. Leon Higginbotham, Jr. further noted, "These bounds of 

conduct are defined by the Code of Professional Responsibility and 

the case law." Id.   Attorneys are charged with the duty to zealously 

advocate for their clients.   As one Iowa commentator remarked:  

“Zealous advocacy has been the hallmark of the Iowa trial 
lawyer.  It has meant that he will present and fight for his 
client’s cause before a proper tribunal, utilizing not only the 
naked facts available and the law applicable, but his own 
personality, prowess, and knowledge of the art of persuasion to 
convince the tribunal of the justness of his client’s cause.  
Historically, lawsuits have not been tried under laboratory 
conditions, nor in a sterile vacuum stripped of all human or 
emotional appeals.”  Gaudineer, “Ethics:  The Zealous 
Advocate”, 24 Drake L. Rev. 79 (1974).   

From its initial enshrinement in the American Bar Association’s 

Code of Professional Responsibility, to the present rule instructing the 

Iowa lawyer to, in the course of acting with reasonable diligence and 

promptness in representing a client, act with “zeal in advocacy on the 

client’s behalf.”  Iowa R. Prof’l Cond. 32:1:3 (Comment 1).   The 

check on zeal in advocacy is the attorney’s role as officer of the court 

and the bundle of other ethical obligations that govern the lawyer’s 
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actions.  This has been described as a tension or a balancing act that 

each attorney must consider and undertake as part of client 

representation.  See generally Sisk and Cady, Iowa Practice:  Lawyer 

and Judicial Ethics §1.2 (2018); Lon L. Fuller & John D. Randall, 

Professional Responsibility:  Report of the Joint Conference, 44 

A.B.A.J. 1159 (1958).   

Rule 3.4, paragraph (e), provides that it is ethical misconduct 

for a lawyer to attempt to inject matters that are inadmissible or 

improper, or attempt to assert their own personal opinions or personal 

knowledge of facts.  Advocacy is left behind and improper 

argumentation is the result.  Regarding these types of situations, Iowa 

commentators have stated “[t]he lawyer must distinguish between 

zealous argumentation and personal verification, always maintaining 

some degree of distance…” Sisk and Cady, §7.4(c).   The Iowa 

attorney is also warned not to attempt to exert improper influence on a 

tribunal in Rule 3.5. 

Rule 3.4, paragraph (c), further directs the attorney to respect 

and follow orders of the court.  This ethical duty covers such pre-trial 

or trial protections against improper argumentation through requests 

for orders in limine or orders made by the bench “on the fly” as a trial 
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is happening.  Again, Iowa attorneys continue to have this duty to 

obey orders and not controvert them by crossing lines into unethical 

behavior via reference to evidence ruled inadmissible or argument that 

is improper.  Orders are further reinforced by the Court’s inherent 

ability to make a contempt finding, utilize procedural tools to address 

the failure to follow an order, or administer sanctions on counsel 

and/or parties to the litigation.  There is no suggestion other than the 

previously referenced hyperbolic language to suggest that Iowa’s 

district courts are failing to use these inherent abilities to keep 

improper argument in check, or that Iowa lawyers – particularly those 

in the plaintiffs’ bar – are flagrantly violating their ethical duties. 

Iowa juries should also be given credit for their ability to 

consider cases with intelligence, a sense of civic duty, and common 

sense grounded in a variety of life experiences.  As one court noted 

with ascerbic wit, “[w]e do not view juries as emotional slot 

machines, and do not suppose them to be so.  Instead we review this 

type of hyperbolic statement with some level of confidence in the 

maturity of twelve citizens.”  Stokes v. Delcambre, 710 F.2d 1120, 

1128 (5th Cir. 1983).  Iowa juries are instructed against being swayed 

by improper, overly emotional, or misleading argument from the very 
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beginning of a case.  They should be given due credit that they will 

hear and execute this charge when empaneled in a jury and 

considering a case.   
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CONCLUSION 

Defense Amici paint a grim picture of Iowa jurors and their 

inability to evaluate evidence according to instructions provided to 

them.  They invite this Court to limit attorneys’ ability to zealously 

advocate for their clients and to hamstring both attorneys and trial 

judges with one-size-fits-all rules banning methods of persuasion 

taught to all attorneys and employed by the best attorneys – plaintiffs’ 

attorneys and defendants’ attorneys.  This Court should reject that 

invitation choosing, instead, to continue to allow trial judges in every 

Iowa courtroom to make on-the-ground-rulings tailored specifically to 

each case – just as this Court has done for more than a century.   
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