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Purposes of a Reply Brief 

 In any reply brief, it is appropriate to do three things.  

 First, the brief can update the case law if there have been any changes in the 

time since the original brief.  There is no such new law. 

Second, the brief can reply to specific statements or arguments by the 

Department of Public Safety (DPS) in its brief.   

Finally, the brief can point out the places in the DPS's brief where there is an 

agreement as to certain points, perhaps because the matter was not or cannot be 

contested. 
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STATEMENT OF THE CASE 

Course of Proceeding: 

 There is one part of the DPS discussion of the "Course of Proceedings" that 

deserves comment. 

 Before the administrative agency, Ross Barker requested a determination 

that he only had to register as a sex offender for ten years, rather than lifetime.  

 DPS specifically answered his question, finding that he had to register for 

life. Conf. Appx. p. 74. This fact is mentioned because the brief for DPS argues in 

part that Barker’s claim is not "ripe" for consideration, as he has not yet served a 

full ten years on the registry. This was clearly not the position taken by DPS when 

Barker was in front of the agency. 

STATEMENT OF FACTS 

 Barker, in his brief at page 12-13, set out nine specific facts that form the 

basis for his complaint. None of these facts are contested. Those facts are the 

following: 

1. Ross Barker pled guilty in 2008 in Scott County to the crime of 

assault with intent to commit sexual abuse in violation of section 709.11.   

2. At sentencing, the judge specifically stated on the record that Barker 

would be on the Sex Offender Registry for ten years (Sentencing transcript 

page 8, lines 14-23; Pub. Appx. 53). 
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3. After Barker had completed his special sentence in 2013, he was told 

by the sheriff in Scott County that the Department of Public Safety had told 

him that Barker had to register for life. 

4. Barker then filed a pro se post conviction challenging the 

voluntariness of his original guilty plea, since he assumed the information 

from the Department of Public Safety was correct.   

5. Barker lost the post conviction.  The District Court judge dismissed 

the case on statute of limitations grounds.   

6. On appeal, Barker's lawyer argued that the discovery rule provided an 

exception to the statute of limitations.  She also argued that Barker had been 

affirmatively mislead in the original sentencing guilty plea proceeding and 

therefore his plea was invalid. 

7. The Court of Appeals affirmed the District Court, but not on statute of 

limitations grounds.  Instead, the Court of Appeals specifically determined 

that Barker had not been misled about the length of his registration because 

in fact he only had to register for ten years.  

8. Barker’s lawyer filed an Application for Further Review pointing out 

that the Court of Appeals was in error in determining that he only had to 

register for ten years.  The Supreme Court denied further review without 

comment. 
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9. Barker then sought to have the Department of Public Safety abide by 

the Court of Appeals decision.  When the agency denied the request, Barker 

filed for judicial review. 

 Here is a specific response to several additional "fact" matters raised by 

DPS. 

 On page 18 of its brief DPS points out that when he first registered, Barker 

received certain written notification that contains language talking about 

registering for life for an "aggravated offence".  

 Response: Barker did sign that paper. The somewhat confusing language in 

that notification mentions registration for life upon conviction of an aggravated 

offense. Nothing in the notice said Barker had an aggravated offense. Nothing in 

the notice told him that he, particularly, had to register for life. That ambiguous 

notice could not override the fact that the judge at his sentencing had specifically 

told him he had to register for ten years.  

. DPS at page 19 mentions that “Barker has filed multiple applications for 

post-conviction relief.” DPS suggests that Barker has been abusing the court 

system with multiple court actions. 

 Response: Barker has filed three post convictions. One was filed in 2008. 

One was filed in 2014. In both of those cases Barker filed them pro se, and later 
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had the assistance of counsel. The third post conviction was filed in 2016, with the 

assistance of his present counsel. 

 To some extent, these filings reflect the fact that there were a number of 

things that were either wrong with his criminal case, or his post convictions.  He 

just learned about these wrong things as he went along. 

 The first post conviction application was in 2008. That was filed after he 

learned about the special sentence. The special sentence had not been mentioned in 

his guilty plea, nor was it even included in the original sentencing order. It was 

imposed, without notice, while he was sitting in prison. He complained about that 

in his first post conviction. After he had a chance to talk to a lawyer, the post 

conviction was dismissed. 

 His second post-conviction was filed in 2014 after he learned that he had to 

register for life. There was no particular reason for him to have found out about 

that at an earlier time.1 That post-conviction was dismissed by the district court 

based on the statute of limitations. That was after his post-conviction lawyer did 
                                                 

1 DPS states that there was language in Barker's initial registration document about 
that fact that if he had an aggravated offense he would have to register for life.  
Presumably, if there ever were to be an opportunity for Barker to address the 
statute of limitations questions, it would perhaps become a factual issue as to when 
he first discovered the lifetime registration. In addition, it would perhaps be a legal 
question whether any imputed knowledge from the ambiguous form could have 
been disregarded in light of what he was told at the sentencing hearing by the 
judge. 
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not argue anything about the discovery rule. The lawyer did not argue that he had 

been misled by the trial judge’s specific comment at sentencing.  

 And then of course there was the Court of Appeal’s decision, from the 

second post conviction. The Court of Appeals held, as part of its essential finding, 

that he had not been misled by the sentencing judge. He was not misled because he 

only had to register for ten years. 

 This however was different than what the DPS had told him once he filed 

the Application for Determination. 

 That generated the third post-conviction, filed by his present counsel, 

simultaneously with filing the 17A action. The third post-conviction has 

specifically been stayed pending the resolution of the 17A action.  

 This description of these post-convictions is intended to dispel the notion 

that Barker has been abusing the process by “filing multiple applications.”  

 Another comment by Department of Public Safety in its factual discussion is 

worth emphasis. At page 20 DPS criticizes Barker, noting that at any time he “had 

the right to seek a formal binding decision concerning the length of his registration 

duty…”  

 Response: In the same brief, DPS argues that the agency does not have to 

answer the question of what is the length of the registration requirement, at least 

for ten years. 



 

14 

ARGUMENT 

I - THE COURT SHOULD REVERSE THE DISTRICT COURT 
DETERMINATION THAT THE DEPARTMENT OF PUBLIC SAFETY 
DID NOT HAVE TO FOLLOW THE COURT OF APPEALS RULING 

WHICH HELD THAT BARKER SHOULD ONLY HAVE TO REGISTER 
FOR A PERIOD OF TEN YEARS 

 
Standard of Review: 

 DPS argues that the reviewing court should give special deference to the 

agency in this case as authorized under Chapter 17A. See DPS brief at pages 21-

23.  Barker addressed this argument at page 44-45 of his opening brief. 

  Interpretation of the length of registration for the Iowa crime of assault with 

intent to commit sex abuse is not a determination calling for any special expertise 

of the agency. No deference is appropriate on this question of law. The review of 

this question of the length of registration is just a review of the question of law. 

That is true also as to review by the District Court and this Court of the argument 

about whether res judicata should apply. 

 DPS suggests heightened deference citing the case of Renda v. Iowa Civil 

Rights Commission 784 NW 2d 8 (Iowa 2010). The Renda case is useful in its 

discussion of the heightened deference the agency seeks in this case. 

 In Renda the Supreme Court reviewed a complaint by an inmate at the 

Mount Pleasant prison, brought to the Iowa Civil Rights Commission. The agency 

said that the inmate was not an "employee" and the prison was not a "dwelling", as 
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those terms were used in the statute. The agency dismissed the complaint and the 

inmate brought the action to review that decision under 17A. The agency argued 

that they were entitled to super deference in interpreting those particular terms. 

 In its discussion of the additional deference the Court quoted Professor 

Arthur Bonfield in writing about Chapter 17A. 

Normally, the interpretation of a statute is a pure question 
of law over which agencies are not delegated any special 
powers by the General Assembly... 
[S]o, a court is free to, and usually does, substitute its 
judgment de novo for that of the agency and determine if 
the agency interpretation of the statute is correct.... 
 But, where the General Assembly clearly 
delegates discretionary authority to an agency to interpret 
or elaborate a statutory term based on the agency's own 
special expertness, the court may not simply substitute its 
view as to the meaning or elaboration of the term. 
Arthur E. Bonfield, Amendments to Iowa Administrative 
Procedure Act, Report on Selected Provisions to Iowa 
State Bar Association and Iowa State Government 62 
(1998)  
 
Renda v. Iowa Civil Rights Com'n, 784 N.W.2d 8, 11 
(Iowa 2010) 

 
 The Court continued to quote from Professor Bonfield. 
 

This means that the reviewing court, using its own 
independent judgment and without any required 
deference to the agency's view, must have a firm 
conviction from reviewing the precise language of the 
statute, its context, the purpose of the statute, and the 
practical considerations involved, that the legislature 
actually intended (or would have intended had it thought 
about the question) to delegate to the agency interpretive 
power with the binding force of law over the elaboration 
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of the provision in question. 
 
Renda v. Iowa Civil Rights Com'n, 784 N.W.2d 8, 11 
(Iowa 2010) 

 

 On the question of deciding which code section is an "aggravated offense," 

there is no apparent ambiguity in the statute. The statute defines aggravated 

offenses, by listing the particular offenses. Assault with intent is one of the listed 

statutes. There is no interpretation of any term that requires special expertise for 

the agency. See present code section 692A.101(2)(a); 692A.1(1) (2000 Code of 

Iowa). 

Preservation of Error: 

 The parties agree that this matter is appropriately preserved for appeal. 

Summary of arguments presented in the briefs: 

 To some extent, both parties start out with something of an admission or 

perhaps a concession. Both sides agree that the length of registration for Barker's 

offense, assault with intent, is lifetime. Assault with intent has, since 1999, been 

listed as one of the offenses that is an "aggravated offense" as defined in Chapter 

692A. The District Court in ruling on the 17A petition, agreed with this 

conclusion. 

  The legislature has provided since 1999 that the length of registration for 

any "aggravated offense," is lifetime. There was, for some reason, a fair amount of 
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confusion about the length of registration for a first aggravated offense among the 

bench and bar for some time.2 

 Both sides to this case admit or concede that the Iowa Court of Appeals in 

2016 used language that said that Barker only had to register for ten years. Both 

sides agree that the language was an incorrect statement of the length of 

registration. 

 To some extent, this appeal and this case, is all about how the agency or the 

Court system now must respond to what probably was error on behalf of the Court 

of Appeals. 

 Barker, particularly since his post conviction was dismissed, wants to 

enforce the error. Because of that error, he has been denied the opportunity to even 

have a hearing on his claim that his guilty plea was constitutionally defective. 

 DPS wants to behave as if the error did not take place. DPS wants to be able 

to ignore the Court of Appeals decision. The principal position of the agency is that 

the Court of Appeals was without "authority" to make a pronouncement on that 

subject. 
                                                 

2 From 1995 to 1999, all first offense that required registration received ten years 
on the registry. The provision for "aggravated offenses" was added in 1999 with a 
list of offenses that were defined as aggravated offenses. While there was some 
confusion about all of the aggravated offenses, it seems like there was particular 
confusion about Assault with Intent, the aggravated misdemeanor. Assault with 
Intent, the misdemeanor, is the only misdemeanor that has ever been included on 
the list of aggravated offenses, either in 1999 or to this day. 
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 Indeed, in a rather remarkable statement from a District Judge, Judge Cleve 

stated in his ruling below, that the Court of Appeals determination of the length of 

Barker's registration requirement "is a nullity for issue preclusion purposes." 

Ruling page 7; Pub. Appx. p. 28. 

 This appeal presents the issue of what should be done with an appeal court 

decision that seems to have been in error, but is beyond review? Enforce the error? 

Ignore the decision? Figure out if there is a way to set the ruling aside? 

Specific responses to points made in the agency’s brief: 

 The agency has a number of explanations for why they can just ignore the 

Court of Appeals ruling in Barker's post conviction appeal. DPS argues (1) there 

was no authority to make the ruling; (2) the ruling really was not necessary to the 

decision; and (3) there should be an exception to the normal preclusion rule. 

  First, the agency argues that somehow all Courts are without any authority 

to be discussing the subject of the length of registration. See, for example, the 

Department’s brief at pages 24-25 where it states that “the legislature has ceded 

sole authority to determine the fact or length of a sex offender’s registration to the 

Department." Elsewhere DPS states “outside the scope of juvenile proceedings, a 

sentencing court is without authority to determine the fact or length of a 

defendant’s obligation under Iowa Code Chapter 692 to register as a sex offender.” 

DPS brief at page 27 citing Bullock v. State 638 NW 2d 735 (Iowa 2002) 
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 The agency goes on to posit that a sentencing court's duty under the sex 

offender registry law is restricted merely to “informing convicted defendants who 

are not sentenced to confinement of their duty to register…” DPS brief at pages 

28-29. 

 Judge Cleve accepted this position in his ruling. 

There is clear judicial authority to address Barker's complaint about his plea 

being unconstitutional. 

 DPS argues that the Court of Appeals was without authority to make 

apparent pronouncements with regard to the length of Barker’s registration 

requirement. The agency relies, however, on State v. Bullock, 638 N.W. 2d 728 

(Iowa 2002). As was discussed in Barker’s brief, Bullock was a sentencing case. In 

Bullock the Supreme Court said that a sentencing court should not address the 

length of registration. That is very different than what the Court of Appeals did in 

Barker’s case. 

 Barker argued in his post conviction that his guilty plea was constitutionally 

infirm. He argued that he should be allowed to withdraw his plea because he was 

affirmatively misled about the length of his sex offender registry violation. DPS 

does not dispute that this was Barker’s complaint. Judge Cleve agreed. 

 In the world of guilty plea requirements, a defendant must understand the 

"consequences" of his plea.  State vs. Thomas 659 N.W.2d 217, 220 (Iowa 2003); 
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Boykin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709, 23 L.Ed.2d 274 (1969); State v 

Fisher, 877 N.W. 2d 676 (Iowa 2016). Historically, certain consequences have 

been characterized as "direct" or "collateral". The Court, in taking a guilty plea, has 

an obligation to inform the defendant about direct consequences. As to "collateral" 

consequences, there was no obligation to directly address those. But the plea could 

be infirm if the Defendant was affirmatively misled about a "collateral" 

consequence. The leading case is Mott v. State, 407 N.W.2d 581, 583–84 (Iowa 

1987). Mott complained he was not told about immigration consequences as part of 

his plea. The Iowa Supreme Court held that immigration consequences were 

"collateral" and therefore Mott could not challenge his guilty plea unless he could 

allege that he had been affirmatively misled.  This distinction between direct and 

collateral consequences has been called into question by the recent United States 

Supreme Court case, Padilla v. Kentucky 559 U.S. 356, 130 S. Ct. 1473, 176 

L.Ed.2d 284 (2010).   

 It is not necessary for this proceeding to decide whether the length of 

registration is collateral or direct. It is sufficient to note that whatever it is, a 

Defendant cannot be mislead about that as a consequence. Barker was misled. It is 
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clear that the sentencing judge told Barker at sentencing that he had to register for 

ten years. Barker alleged that that is what his lawyer told him to.3 

 Court's have clear authority to address claims as to whether guilty plea is 

invalid. DPS surely cannot contest this. In exercising that authority sometimes the 

Court needs to look at various "collateral" consequences. Those can be 

immigration consequences, drivers license consequences, or even sex offender 

registry requirements. A court, usually in a post conviction, has to make those 

determinations to conduct its constitutional determination about the guilty validity.  

 It is not quite clear what DPS is saying in this case about the Court of 

Appeals "authority." What should either the Court of Barker have done? It is not 

clear whether DPS is saying that at some point in the post conviction proceeding, 

the entire case should have been stayed, while Barker filed an application for 

determination and got a ruling from Department of Public Safety.4 Does the Court 

have to give notice to the agency before it determines the length of registration or 

loss of driving privileges? 

                                                 

3In the world of collateral or direct consequences it is also necessary for a 
Defendant to allege and to eventually prove that if he had been properly informed, 
he would have gone to trial or would have certainly rejected that particular plea 
offer. 
4If Barker "stayed" the post-conviction while he filed an Application for 
Determination, he might encounter the position that he was going to have to wait 
until he had been on the registry for ten years before he was permitted to get an 
answer. 
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 On the other hand, some determinations about the length of a driver’s license 

revocation or immigrant consequence or length of registration are not that difficult 

to figure out. Lawyers and judges ought to know certain. It should have been the 

case that the length of registration for an aggravated offense was not difficult to 

determine. Here, unfortunately, when the Court of Appeals went to figure it out, 

they got it wrong. Both parties to this appeal, and Judge Cleve, admit that. 

 All the Bullock case says is that a sentencing judge has no "authority" to 

decide the length of registration. Bullock does not say that a post conviction court 

is without that authority.  

  The problem for this case is that Judge Cleve, in the 17A action, and this 

court on appeal, would not appear to have any authority to vacate the Court of 

Appeals decision in the post conviction appeal. 

 This Court should conclude that the District Court in Barker’s post 

conviction, and in turn the Court of Appeals in Barker’s post conviction appeal, 

had jurisdiction and authority to make determinations about whether his guilty plea 

was involuntary. In making that determination there was authority for the Court of 

Appeals to make its determination about the length of registration. 

 The Court of Appeals had clear authority to determine the length of Barker's 

registration. 
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The Court of Appeals decision should be given preclusive effect under the 

ordinary rules of issue preclusion. 

 Assuming mutuality of parties and unless some other exception applies to 

the law of preclusion, there are four basic requirements for preclusion. 

(1) the issue concluded must be identical; (2) the issue must 
have been raised and litigated in the prior action; (3) the issue 
must have been material and relevant to the disposition of the 
prior action; and (4) the determination made of the issue in the 
prior action must have been necessary and essential to the 
resulting judgment.” 
 
Grant v. Iowa Dept. of Human Services, 722 N.W.2d 169, 173–
74 (Iowa 2006) 
 

 In this case, Barker argues that the Court of Appeals decision in his post 

conviction case decided that he only had to register for ten years. He argues that is 

the same issue presented in the 17A case. 

 How do these four factors apply? 

 Are the issues identical?  

 The issue for the post conviction appeal was whether his plea was 

involuntary. The Court of Appeals said there was nothing wrong with the plea, as 

he had not been misled when the judge said he only had to register for ten years. 

That is identical to the issue presented in this 17A case. In both cases the issue is 

the length of Barker's registration. 

 Was the issue raising and litigated in the prior action? 
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 Barker argued that his guilty plea was bad because he was mislead by the 

Judge and his lawyer who told him he only had to register for ten years for that 

conviction. The validity of the guilty plea and whether he was misled was raised 

and litigated in the prior action. 

 Was the issue material and relevant? 

 Barker’s entire post conviction was about his guilty plea being involuntary 

because he was misled. The length of his registration, in fact, was material and 

relevant to the disposition of the post conviction. 

 Was the determination of the issue “necessary and essential to the resulting 

judgment”? 

 The judgment of the Court of Appeals was that his post conviction was 

properly dismissed. It should have been dismissed because he had not be 

prejudiced when the Judge told him he would have to register for ten years. He was 

not prejudiced, because the Judge was correct about the length of registration. 

 If the Court had correctly determined that registration for his offense was for 

life, the Court would have had to conclude that he was misled by the court (and 

perhaps his lawyer). The Court would at least have had to address the statute of 

limitations. That presumably would have resulted in the case being remanded to 

the District Court to take evidence on the subject. 
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 Unless an exception to the rules of preclusion applies it must be accepted 

that the rules of preclusion would apply to the determination by DPS. 

There is no exception to the preclusion principle that would apply in this case. 

 To some extent, the two briefs so far adequately address the question of 

whether there is any exception to the preclusion principle that would apply in this 

case. The State argues that the principle found in Restatement Second of Judgment, 

Section 28(3) should apply. This was an exception identified in the Heidemann v. 

Sweitzer, 375 N.W. 2d 665 (Iowa 1985) case and the Grant v. Department of 

Human Services, 722 N.W. 2d 169 (Iowa 2006) case. Barker discussed both of 

those cases and they do form the principle authority to be considered. 

 What can be taken from those cases? First of all they are certainly not 

decided on some principle based on a lack of mutuality of parties. There is an 

assumption in those cases that preclusion stands or falls based on any special 

expertise of the agency. Preclusion is not ruled out simply because some particular 

attorney general appeared rather than somebody else. 

  Quite frankly, in both of those two cases, the first case did not involve a 

representative of state government at all. In Heidemann there would have been 

someone from the County Attorney's office. In Grant there were private parties in 

the first case. 
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 Nevertheless, the cases were not decided on the basis that a lawyer from the 

agency did not get to participate in the first case. In Barker, there was a lawyer for 

the State in Barker's appeal, from the same Attorney General’s office that appeared 

in the 17A case. There is even closer to mutuality than in the Heidemann and Grant 

cases. 

 What the cases really do depend on is whether there is some specialized 

expertise the legislature committed to the agency. This is all very reminiscent of 

the discussion of whether extra deference on review should be allowed in this case 

under 17A.  

 Once again, there is no special expertise in deciding whether Crime A fits 

the definition of aggravated offense found in Chapter 692A.101. The determination 

as to that statutory application involves no expertise on behalf of the agency. This 

is different from the Department of Transportation determining whether the 

implied consent process was properly administered. This is different from Human 

services determining whether child abuse occurred.  

 The exception found in the restatement of second judgment simply does not 

exist in this case.  
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Other Specific responses: 

 DPS asserts that the length of registration really was not at issue in Barker or 

was not litigated in Barker’s post conviction application. See brief at page 31. DPS 

finds it significant that there was no evidentiary record on the subject. 

 Response: Certainly the District Court in Barker's second post conviction 

dismissed the case based on the statute of limitations. It is hard to know, however, 

what kind of evidentiary record DPS would have wanted Barker to make on the 

question of the length of registration for an assault with intent case. The statute sets 

the length of registration, which is lifetime. That is because assault with intent is an 

aggravated offense under 692A.101. 

 Remarkably the evidentiary record that DPS seems to think Barker should 

have undertaken after his post conviction was filed was to seek an Application for 

Determination before DPS. See brief page 32. 

 The length of registration really is not that complicated and an issue. 

 DPS asserts throughout its brief that the Iowa Supreme Court has interpreted 

Iowa Code as vesting the department with "sole jurisdiction.” Bullock is cited 

repeatedly. Bullock is a sentencing case.  

 DPS also cites Jensen v. State, 2016 WL 718798 (Iowa Ct. App. 2016). This 

counsel repented Jensen. The Jensen case, like Barker's, involved a sentencing 

which addressed the length of registration. In the Jensen criminal case the chief 
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judge in the Sixth Judicial District included in the sentencing order a provision that 

Jensen had to register for ten years.  

 Jensen's offense turned out to be for an "aggravated" offense. When Jensen 

got out of prison he found out that DPS said lifetime. Jensen sought filed a post-

conviction about that sentencing order. At first he had to determine if he wanted to 

challenge his plea. He was specifically told by the District Court that if he wanted 

to withdraw his plea that was certainly cognizable that post-conviction. It was not 

prevented either by the Statute of Limitations. In Jensen’s case he had been in 

prison more than three years.  

 Instead Jensen amended his application to seek specific performance of the 

plea bargain and the sentencing order. This was rejected. 

 All the Court of Appeals said, however, in Jensen was that based on 

Bullock, DPS was free to ignore a sentencing order. That is very different than 

ignoring a Court of Appeals decision. 

 DPS several times in its brief hints at “intervening statutory amendments.” 

At page 25, the agency states “intervening statutory amendments further draw into 

question the preclusive affect…” At page 37, DPS cites a case for the proposition 

that “intervening law change” can justify revisiting the question of Barker’s 

registration term. 
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 Response: There was no change in legislation. In 2009 the sex offender 

registry statute was rewritten with sections being moved around. Assault with 

Intent to commit sexual abuse, however, has always since 1999 been listed as an 

"aggravated offense". If a conviction is for an aggravated offense, lifetime 

registration is required, even for a first offense. 

 DPS hints at statutory changes, but then does not point out any. There have 

been none relevant to this discussion. 

 

II - BARKER’S CLAIM REGARDING THE LENGTH OF HIS 
REGISTRATION REQUIREMENT IS RIPE FOR REVIEW 

 
Preservation of Error: 

 DPS made the argument before the District Court that the case was not ripe 

for review and therefore the Court did not have to even address the merits of 

Barker’s complaint.  

 The problem however with this defense, is that this was not the position 

taken by the DPS administratively. After Barker filed his Application for 

Determination, DPS went ahead said how long his registration was, according to 

them. It told him he had to register for life. 

 Maybe this point is not so much preservation of error before the District 

Court, but preservation of error before the agency. If the agency addresses the 
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question of the length of registration on the merits, somehow the Agency should 

not be able to contradict its position once its ruling is questioned. 

Response to Argument: 

 DPS argues that Barker’s claim for relief, a determination of the length of 

his registration requirement, is not “ripe for review”. See Brief at pages 39-43. 

DPS suggests that Barker cannot bring a request for determination until he is been 

on the registry for ten years. 

 There are really quite a number of reasons why the Court should reject this 

argument. 

The agency actually addressed the length of registration administratively. 

 The first reason is that the lawyer for the agency is taking a position the 

agency did not take. Barker had a real argument that he only had to register for ten 

years. Not only had the judge told him that at sentencing, the Iowa Court of 

Appeals told him that too. After receiving the Court of Appeals ruling, he asked 

the Department, using their administrative process, to determine that he only had to 

register for ten years. DPS did not respond by saying they would not do that 

because the claim was not "ripe". The agency did not respond by refusing to 

address the question, instead the agency denied his application specifically 

informing him that he had to register for life. 
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 If the agency is willing to make the administrative determination as to the 

length of registration, then the Agency should be stopped from arguing that the 

decision is beyond court review.  

The agency cannot make up its mind about what Barker should do. 

 Barker wants to know the length of his registration requirement to help 

determine if his plea was involuntary. What does the agency now say he should do 

or should have done? 

 The agency suggests that he should have put his post conviction on hold 

while he gets a determination from the DPS as to what is the length. See DPS brief 

pages 20, 35. But then someplace else, DPS says that Barker must wait ten years 

before he can get the agency to make a determination as to the appropriate length 

of his registration. DPS Brief page 42. This would require him to first wait the ten 

years. Then he could presumably complete or bring his post conviction. Now we 

are talking about not perhaps a twelve or thirteen year wait for a determination as 

to the constitutionality of his plea. 

 Ross Barker has the right to a determination as to the constitutionality of his 

guilty plea before that. 

Barker has a live controversy. 

 The real question in deciding whether something is “ripe” is whether there is 

currently a live controversy. The Supreme Court has stated that: 
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“A case is ripe for adjudication when it presents an actual, 
present controversy, as opposed to one that is merely 
hypothetical or speculative.” State v. Iowa Dist. Ct., 616 
N.W.2d 575, 578 (Iowa 2000).  
 

See also State v. Wade, 757 N.W.2d 618, 626-27 (Iowa 2008). (Complaint 

about special parole conditions not ripe when defendant not yet on parole.) State v. 

Tripp, 776 N.W.2d 855, 859 (Iowa, 2010)( Complaint also not ripe when not yet 

on parole.) State v. Bullock, 638 N.W.2d 728, 734 (Iowa 2002) (Length of 

registration not ripe when still in prison.) 

 In these cases the person subject to the restriction had not begun the 

restriction. Wade and Tripp had not begun their special parole. They were still on 

probation. Bullock was just on his way to prison. His special parole was a prison 

sentence away. 

 Barker has a live controversy right now in several respects. First, he is has 

been trying to get his guilty plea overturned. In that process he necessarily has to 

determine whether he was misled. He has to know the length of his registration. 

 Second, he is currently on the registry, and will be for at least another five 

years. If he gets a registration violation charge, a conviction would add ten years to 

his period of registration. See 692A.106(4)  If he is on the registry for life, then the 

additional ten years would not really matter. If however he is only on for ten years 

it would matter very much. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017452483&pubNum=595&originatingDoc=I400c3b67fc4511deb08de1b7506ad85b&refType=RP&fi=co_pp_sp_595_626&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_626
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 Finally, this process of determining the length of registration can take time. 

If, as DPS suggests, it is not ripe until Barker hits the ten year mark, then what if 

the agency is wrong? Barker would have been on the registry longer than 

necessary. 

 Barker has a live controversy. The issue is ripe for review. 

 

CONCLUSION 

 What do you do with a final Court of Appeals decision that at this point, the 

parties to this case and the District Judge in the 17A case, have determined is just 

wrong. It was wrong about the length of Barker’s period of registration under 

Chapter 692A. 

 The determination of the length of registration is/was inextricably tied up 

with Barker’s challenge to his guilty plea. There is no way to avoid that basic 

problem. 

 There should no doubt but that the Courts involve in Barker’s post 

conviction had jurisdiction and authority to determine if his plea was involuntary. 

That task included considering whether Barker was affirmatively mislead about a 

material fact in connection with the plea. Under those circumstances, the courts, in 

a post conviction, are going to have to determine what is the length of Barker’s 

registration requirement. 
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 That is not the same thing as saying a sentencing court can discuss the length 

of registration. The jurisdictional question is whether a District Court, and then the 

Court of Appeals, in a post conviction case, has the ability to make a determination 

as to the length of registration. They do. They must. They must do that to 

adjudicate the merits of Barker’s constitutional claim. 

 That is what happened with Barker’s second post conviction and more 

particularly his post conviction appeal. The Court of Appeals, when it reached the 

wrong conclusion about the length of registration, found that he had not been 

misled in connection with his guilty plea. 

 Court orders matter. Court orders have the force of law, until they are set 

aside. The Court of Appeals decision in Barker’s case is final. The DPS is not free 

to just ignore it. 

 This court should enforce the normal rules of issue preclusion and find that 

Ross Barker only has to register for ten years. 
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