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PROOF OF SERVICE AND CERTIFICATE OF FILING

I certify that on the 30th day of January, 2018, I electronically 
filed this document with the Clerk of the Supreme Court of Iowa 
by filing it through EDMS, which will send notice to the following 
registered filers:

Attorney General
Criminal Appeals Division
1305 E. Walnut, Hoover Bldg.
Des Moines, IA 50319

A copy will also be mailed, via United States Postal Service, First 
Class Mail, postage prepaid to: Revette Ann Sauser, Inmate No. 
1111461, Iowa Correctional Institution for Women, 420 Mill Street
SW  Mitchellville, IA 50169.

_______/s/ Webb L. Wassmer____
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ARGUMENT

I. THERE WAS AN INSUFFICIENT FACTUAL BASIS 
FOR MS. SAUSER'S GUILTY PLEA TO 
KIDNAPPING AND TRIAL COUNSEL WAS 
INEFFECTIVE FOR PERMITTING MS. SAUSER TO 
PLEAD GUILTY TO KIDNAPPING

A. There Was No Evidence Supporting the 
Requirement of “Confinement” for Kidnapping

The State concedes that a statutory term which has a legal 

definition different than its common definition must be defined in 

a plea colloquy.  See State's Brief at 18 (citing Rhoads v. State, 

848 N.W.2d 22, 30 (Iowa 2014)).  The State then, however, fails to 

acknowledge that “confines” as used in the Kidnapping statute, 

has a legal definition different than its common definition.

That point was firmly established in State v. Rich, 305 

N.W.2d 739 (Iowa 1981).  This Court began by noting that “[i]t is 

not contested that some degree of confinement or removal of the 

victim is present in most cases of sexual abuse. Neither chapter 

710 (kidnapping) nor chapter 709 (sexual abuse) of the Code 

define the terms "confines" or "removes."” Rich, 305 N.W.2d at 

742.  This Court found that  “Although the plain language of 

section 710.1 appears to encompass the usual case of sexual abuse,
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in which some movement or confinement occurs, a literal 

interpretation of the statutory language would not be sensible or 

just. We therefore believe that because of the substantial disparity

between sentences the legislature intended the kidnapping statute

to be applicable only to those situations in which confinement or 

removal definitely exceeds that which is merely incidental to the 

commission of sexual abuse.”Rich, 305 N.W.2d at 745.  In other 

words, “confines” under the kidnapping statute requires 

something more than its “plain language” or “literal 

interpretation.”  

This Court further explained that distinction in State v. 

Robinson, 859 N.W.2d 464 (Iowa 2015). The Court noted that 

“Courts struggled with the question of whether the new 

kidnapping statutes should be applied literally or whether there 

should be some limiting construction under the theory that the 

legislature did not intend to abolish the distinctions between 

various crimes and kidnapping that would result from the literal 

reading of the statutes. Some early cases took a literalist view 

that any movement or any confinement could be sufficient to 
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support a kidnapping conviction under applicable state statutes.”  

Id. at 469.  Ultimately, this Court reaffirmed its holding in Rich 

that the legal offense of kidnapping requires confinement greater 

than the “literal” meaning of that term.  

The State's argument also ignores the fact that, in a 

kidnapping case tried to the jury, the jury is provided a specific 

definition of confinement.  See Iowa Uniform Crim. J.I. 1000.6.  A 

term that is construed according to its ordinary, common meaning 

is not defined for the jury. See State v. Kellogg, 542 N.W.2d 514, 

516 (Iowa 1996) (“Generally understood words of ordinary usage 

need not be defined; however, technical terms or legal terms of art 

must be explained.”) (citations omitted). If “confines” carried with 

it its ordinary, common meaning, it would not need to be defined 

in a jury instruction.  Further, if a jury is required to be given an 

instruction defining “confines,” the District Court in accepting her 

plea and/or Ms. Sauser's trial counsel should be required to give 

Ms. Sauser that definition. 

The State also argues that Rich and its progeny are not 

relevant because the “confinement,” in and of itself, was the object
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of the kidnapping.  First, the State proffers no relevant legal 

support for that proposition.  

Second, Ms. Sauser was charged with kidnapping “with the 

intent to inflict serious injury.”  That was the object of the 

kidnapping, no less than sexual abuse or some other offense is the 

object of the kidnapping.  The structure of Iowa Code § 710.1 

makes clear that confinement or removal, in and of itself, does not 

constitute kidnapping.  “[T]o constitute kidnapping the act 

[confinement or removal] must be accompanied by one or more of 

the following” enumerated intents (i.e., the object of the 

kidnapping).  Iowa Code § 710.1.  Intent to commit sexual abuse, 

clearly at issue in Rich and Robinson is contained in the same 

subsection as intent to commit serious bodily injury.  See Iowa 

Code § 710.1.  There is no principled distinction between those 

alternatives.  

The State further argues that the “confinement” was not 

incidental because Ms. Sauser had the gun for 30 to 45 minutes.  

See State's Brief at 19-20.  The State ignores the fact that the 

presence of the gun was unknown to Terry Sauser until moments 
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before he was shot.1  See App. 47 (Rahe report) (“Revette retrieved

the gun from underneath the futon in the living room.  Revette 

advised that Terry did not see that she had the gun.”  After 

further argument, “she got the gun out.  She pointed the gun at 

Terry and he grabbed on to the gun pushing it back towards her.  

At some point during this struggle the gun went off.”).  See also  

App. 93-95 (PCR Tr. Tr. at 104-06) (testimony of Thomas 

Goodman) (His assumption was that Ms. Sauser momentarily 

pointing the gun at Terry Sauser was sufficient to prove 

“confinement.” He did not specifically discuss with Ms. Sauser 

how long she pointed the gun at Mr. Sauser.  “How long she held 

that gun on him, I really don't know.  We didn't discuss how 

long.”).  

Finally, the State does not particularly discuss how any 

“confinement” resulting from momentarily pointing the gun at 

Terry Sauser satisfies the Rich factor.  All the State can muster is 

1 The State ignores the PCR Court's statements after its 
notation that Ms. Sauser had the gun for 30-45 minutes that 
“eventually the gun was displayed.  She says Terry grabbed at the
gun and it fired accidentally.”  App. 31-32 (PCR Ruling at 2-3).  
The PCR Court made no specific finding as to how long Ms. Sauser
displayed the gun before it was fired.  
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some vague arguments of incidental effects.  See State's Brief at 

20-21.  Pursuant to Rich, the confinement must “substantially” or 

“significantly” increase the risk.  The State fails to explain how 

any increased risk is “substantial” or “significant” beyond the 

risks normally involved in pulling out a gun, pointing it, and the 

gun going off in a struggle as the victim grabs for the gun.  

B. The Proper Remedy

With regard to the remedy, the State completely ignores the 

provisions of the Iowa Rules of Criminal Procedure as to what 

happens when the District Court rejects a plea for lack of a factual

basis.  As discussed in Ms. Sauser's opening Brief, Ms. Sauser 

should be placed in the position she would have been in if the 

District Court had rejected her plea for failure to establish a 

factual basis.  That requires following the Rules of Criminal 

Procedure.

In addition to State v. Ceretti, 871 N.W.2d 88 (Iowa 2015), 

discussed and distinguished in Ms. Sauser's opening Brief, the 

State also cites to State v. Allen, 708 N.W.2d 361 (Iowa 2006), and
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State v. Hack, 545 N.W.2d 262 (Iowa 1996).  Allen contains little 

analysis of the appropriate remedy, including no analysis of the 

Rules of Criminal Procedure.  See Allen, 708 N.W.2d at 369.  Hack

also contains little analysis, merely citing to State v. Sanders, 309 

N.W.2d 144, 145 (Iowa App.1981), State v. Galbreath, 525 N.W.2d 

424, 427 (Iowa 1994), and State v. Burtlow, 299 N.W.2d 665, 670 

(Iowa 1980), all of which contain almost no analysis and no 

discussion of the Rules of Criminal Procedure.

Accordingly, as the State has provided no persuasive 

authority otherwise, Ms. Sauser requests the remedy set forth in 

her opening Brief.  

CONCLUSION AND RELIEF SOUGHT

For the above stated reasons and the reasons previously 

stated, the District Court's Order denying Appellant/Applicant 

Revette Ann Sauser's Application for Post-Conviction Relief must 

be reversed and her conviction for Kidnapping in the Second 

Degree vacated. This matter should be remanded for further 

proceedings.  
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