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ROUTING STATEMENT 

 
 This case involves several substantial issues of first impression 

regarding the interpretation of the class certification rules.  See Iowa R. App. 

P. 6.1101(1)(c).  The Iowa Supreme Court has never considered whether a 

class action is an appropriate vehicle to adjudicate liability when the 

defendant’s actions were dynamic.  It is undisputed in this case that the 

defendant-homeless shelter’s response to bedbugs was not static throughout 

the class period, which spans from 2014 through today.   This raises a 

substantial issue of first impression whether a putative class can satisfy the 

class action commonality requirement or satisfy its burden to show that a 

class action would fairly and efficiently resolve the controversy.  This case 

presents the opportunity for the Iowa Supreme Court to clarify whether 

commonality does or does not exist when the defendant’s conduct is 

changing throughout the class period.  This would provide a foil to the 

analysis of Freeman v. Grain Processing Corporation, 895 N.W.2d 105 

(Iowa 2017), where the defendant unsuccessfully challenged commonality 

based on differences amongst the plaintiffs’ conduct and damages.   

The second issue of first impression is whether Iowa Rule of Civil 

Procedure 1.263(2)(b), which states that “[t]he representative parties do not 

have a conflict of interest in the maintenance of the class action,” can be 
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satisfied by focusing entirely on the parties’ counsel, or whether it requires 

the court to determine whether the representative parties have a conflict of 

interest with unnamed class members.  At the certification stage, CISS 

pointed to numerous conflicts of interest amongst the representative 

plaintiffs and unnamed class members in maintaining this bedbug class 

action.  However, the district court’s ruling found Rule 1.263(2)(b) was 

satisfied because plaintiff’s counsel had no conflict of interest in maintaining 

the class action.   This rule has never been interpreted to probe whether the 

parties’ counsel has a conflict of interest. 

The trial court’s ruling below stands for the proposition that every 

bedbug case involving a sufficiently large multi-unit building may properly 

be resolved using a class action vehicle, even when the building’s 

procedures and occupants are in nearly constant flux and the plaintiffs fail to 

present any expert testimony claiming there is a building-wide infestation.  

The trial court’s ruling is at odds with most cases across the country.  In 

light of the novel legal issues, this case should be retained. 
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STATEMENT OF THE CASE 

 
This case involves the district court’s certification of a class seeking 

to hold a homeless shelter, Central Iowa Shelter and Services (“CISS”), 

liable for its response to a bedbug activity in the shelter from November 

2014 through present day.  CISS’ response to bedbug activity changed 

frequently, beginning with a reactive, complaint-only system that progressed 

to a proactive, aggressively preventative system.  See generally Melissa 

O’Neil Affidavit, App. 312—13; Brad Smith Affidavit, App. 392—94.  

Regardless of CISS’ actions to treat the problem, bedbug activity remained 

notably higher on the first floor men’s dormitories, which housed transient 

clients.  See Brad Smith Affidavit, App. 394.  The upper two floors, which 

provided transitional housing for veterans and section 8 housing, had 

significantly less bedbug activity.  See Brad Smith Affidavit, App. 394; 

Melissa O’Neil Affidavit, App. 312. 

On December 28, 2015, plaintiffs sued CISS, seeking an injunction to 

“remedy the infestation problem” at CISS and for money damages under 

IURLTA, breach of express and implied warranties of habitability, unjust 

enrichment, premises liability, and unfair deceptive acts and practices.  See 

Petition, App. 8—32.  The plaintiffs moved for class certification on January 

6, 2017.  See Motion for Class Certification, App. 38.  CISS resisted 
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certification because there were no common issues of law or fact that could 

be resolved for the entire class, certification would not lead to a fair and 

efficient adjudication of the case on its merits due to the unusual procedural 

difficulties inherent in the plaintiffs’ claims, and the class representatives 

had inherent conflicts with unnamed class members.  See Defendants’ 

Resistance to Class Certification. 

On March 20, 2017, district court certified a class of “all residents and 

invitees of Central Iowa and Shelter Services, Inc.’s property who were 

subject to infestation of bed bugs from the dates of November 2014 to the 

present.”  Order on Plaintiffs’ Motion for Class Certification, Appointment 

of Class Representatives, and Appointment of Class Counsel (“Certification 

Order”), App. 565.  The district court concluded that there were common 

questions regarding CISS’ knowledge of the bedbug problem, CISS’ 

responses to bedbug reports and advice from its pest treatment provider, and 

whether it gave notice of a bedbug problem to new residents.  See 

Certification Order, App. 557, 562.  The district court concluded the 

individualized aspects of each case would not drive the resolution of the 

liability issues.  See Certification Order, App. 562.  The district court 

certified two subclasses—one for residents who had a lease (the Section 8 

tenants) and one for those who did not (veterans and transient residents) to 
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reflect that some claims were only available to the Section 8 tenants.  See 

Certification Order, App. 558, 565.  CISS timely appealed.  See Notice of 

Appeal, App. 567. 

STATEMENT OF FACTS 

A. Factual Background 

 

CISS is a nonprofit organization that provides temporary and 

transitional housing in Des Moines, Iowa.  See Melissa O’Neil Affidavit, 

App. 309.  In 2012, CISS built a new facility on Mulberry Street.  See 

O’Neil Affidavit, App. 309.  CISS invested time and effort into the 

building’s planning to address the possibility that bed bugs would enter the 

facility. See Anthony Timm Affidavit, App. 390—91.  CISS worked with 

Preferred Pest Control to design the new facility to prevent bedbug issues. 

See Brad Smith Affidavit, App. 392—94.  The new facility implemented 

Preferred Pest Control’s recommended construction techniques and 

administrative policies to reduce exposure and prevent bed bug infestation.  

See Timm Affidavit, App. 390—91.  CISS used concrete instead of wood, 

metal beds and furniture, special bed-bug resistant mattresses, specialized 

bed frame coasters to identify location and trap bed bugs, and a “hot box” to 

heat and kill bed bugs on clients’ clothing or possessions. See Timm 

Affidavit, App. 390—91.   
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The new shelter was designed to provide housing for CISS’ clients 

under one roof.  See O’Neil Affidavit, App. 309—10.  CISS’ clients fall into 

three distinct categories: (1) transients; (2) veterans; and (3) Section 8 

tenants.  See O’Neil Affidavit, App. 309—10.  Although all three groups are 

housed in the same facility, the groups are housed in different areas, and 

CISS exerts a different level of control over each area. See O’Neil Affidavit, 

App. 310—11.  

Transient clients sleep on the first floor in three large dormitories 

containing 50 beds each, or in an overflow area.1  See O’Neil Affidavit, App. 

309—10.  CISS can control whether a transient is admitted to sleep in the 

facility.  See O’Neil Affidavit, App. 309—10.  CISS will generally allow a 

transient person to stay at the facility for 90 days at a time.  See O’Neil 

Affidavit, App. 309—10. 

The veteran clients are housed on the third floor in nineteen single 

efficiency apartments.2  See O’Neil Affidavit, App. 309—10.  CISS has no 

control over who is placed in any of the third floor apartments, and none of 

those residents sign leases.  See O’Neil Affidavit, App. 309—10.  CISS has 

an agreement with the Veteran’s Association (“VA”) regarding these 

                                              
1 Transients are housed in bed numbers 1—150.  CISS trial 

presentation, App. 501. 
2 Veterans are housed in apartments 302—320.  CISS trial 
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apartments, and the VA performs independent inspections of these units on 

at least an annual basis.  See O’Neil Affidavit, App. 311. 

Finally, the Section 8 clients are housed in thirty-eight efficiency 

apartments on the second floor.3  See O’Neil Affidavit, App. 310.  CISS has 

no control over who is placed in the Section 8 apartments, nor does it control 

the rent charged for those apartments.  See O’Neil Affidavit, App. 310—11.  

The Iowa Department of Housing and Urban Development sets the rental 

rate and provides funding to assist some Section 8 tenants with rent.  See 

O’Neil Affidavit, App. 310—11.  Therefore, although some Section 8 

tenants pay rent, some do not.  See O’Neil Affidavit, App. 310—11.  The 

Section 8 apartments are independently inspected by the City of Des Moines 

every time a new person enters the unit, in addition to regular inspections 

every two years. See O’Neil Affidavit, App. 310—11. 

The construction and strategy measures prevented the spread of bed 

bugs when the facility first opened in 2012.  The first bed bug complaint was 

made a year after the facility opened.  Smith Affidavit, App. 393.  Because 

of the successful construction and strategies implemented, CISS and 

                                                                                                                                       

presentation, App. 514. 
3 The second floor tenants live in the units numbered 202—240, App. 

508. 
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Preferred Pest Control worked on a complaint basis to address bedbugs. 

Smith Affidavit, App. 393—94.   

However, when bed bug activity increased in the building, CISS 

management entered a contract with Preferred Pest Control in 2015 for bed 

bug inspections and treatments.  Smith Affidavit, App. 393—94.  CISS 

entered into a new contract, which called for more inspections and 

treatments in early 2016.  See Smith Affidavit, App. 393—94.   

Melissa O’Neil, CISS’ current Chief Executive Officer, works closely 

with Preferred Pest Control to address bed bug issues.  See O’Neil Affidavit, 

App. 312—13, 383.  Before and after her tenure, there were staff trainings, 

informational brochures for clients, and posters on the walls to increase 

everyone’s knowledge of bed bugs.  See O’Neil Affidavit, App. 312.  CISS 

provides state-of-the-art pest control services to its residents, including 

monthly and quarterly cleanings.  See O’Neil Affidavit, App. 312—13, 383. 

In fiscal year 2016 alone, CISS spent over $62,000.00 on pest control.  See 

O’Neil Affidavit, App. 312. 

CISS did not experience a building-wide bed bug infestation.  See 

O’Neil Affidavit & Complaint Report Chart, App. 312, 385—88, 477—82; 

Timm Affidavit, App. 391; Smith Affidavit, App. 394; Canine Inspection 

Summaries, App. 450—76.  There were pockets of bed bug problems in the 
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men’s dorms, but the second and third floor experienced relatively few 

recurring bed bug issues.  See O’Neil Affidavit & Complaint Report Chart, 

App. 312, 385—88, 477—82; Timm Affidavit, App. 391; Smith Affidavit,  

App. 394; Canine Inspection Summaries, App. 450—76.   

B. Procedural Background. 

 
On December 28, 2015, a number of alleged current and former 

residents of CISS4 sued CISS.  See Petition, App. 8.  The named plaintiffs 

brought six causes of action: (1) Declaratory and Injunctive Relief, (2) 

Breach of Express Warranty of Habitability, (3) Breach of Implied and 

Statutory Warranty of Habitability, (4) Unjust Enrichment, (5) Premises 

Liability, and (6) Unfair Deceptive Acts and Practices. See Petition, App. 

31-36.  The vast majority of the named plaintiffs stayed on the first floor—

only three named plaintiffs stayed in the veteran apartments or the Section 8 

apartments.  CISS Presentation, App. 515.  Plaintiffs sought to create a class 

that would include “[a]ll residents and invitees of CISS property who were 

subject to infestation of bed bugs from at least the dates of November 2014 

to present.”  Petition ¶ 75, App. 27.  Plaintiffs alleged the class could include 

                                              
4 The Petition named sixty-nine plaintiffs, although CISS has no 

records that five named plaintiffs ever stayed at the facility.  See Petition, 
App. 8; O’Neil Affidavit, App. 8, 382.   

 



17 
 

between 250 to 2000 residents and invitees during that timeframe.  Petition ¶ 

87, App. 29.  Plaintiffs asked the court to designate the following subclasses: 

(1) transients who stayed in Defendant’s dormitory, (2) veterans 
who lived in Defendant’s transitional housing, and/or (3) those 
who rented efficiency apartment from Defendants.  Current and 
past residents are divided into two subclasses (1) those that 
were invitees and (2) those that signed lease agreements with 
Defendant. 
 

Petition ¶ 86, App. 29. 

 On January 27, 2017, a class certification hearing was held in Polk 

County with Judge Jeffery Ferrell presiding.  Plaintiffs did not offer any live 

testimony, but relied on the bedbug complaint forms, resident surveys, and 

the deposition of Brad Smith.  Plaintiffs did not introduce any expert 

testimony at the hearing.  Thus, no evidence of building-wide infestation 

was presented. 

 On March 20, 2017, the district court granted class certification. 

Certification Order, at 15, App. 564.  The district court found the class had 

proved numerosity.  Certification Order, App. 556.  The district court 

concluded there were common issues of law and fact regarding (1) when 

CISS learned that bedbugs entered the facility; (2) how CISS responded to 

resident complaints; (3) how CISS responded to advice given by its pest 

treatment provider; (4) the effectiveness of CISS’ response; and (5) whether 

CISS gave notice of the bedbug problems to its residents.  Certification 
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Order, App. 557—562.  The district court believed that these issues would 

be the common to the class because the action involved one facility, one 

alleged cause of harm, few leadership changes, and one pest control service.  

Certification Order, App. 563.  Finally, the district court stated plaintiffs’ 

counsel had no conflict of interest in pursuing the class’ claims.  

Certification Order, App. 564. 

The trial court certified the following class:  

All residents and invitees of Central Iowa and Shelter Services, 
Inc.’s property who were subject to infestation of bed bugs 
from the dates of November 2014 to the present, including:  (1) 
transients who stayed in Defendant’s dormitory, (2) veterans 
who lived in Defendant’s transitional housing, and/or (3) those 
who rented efficiency apartment from Defendants.  Current and 
past residents are divided into two subclasses (1) those that 
were invitees and (2) those that signed lease agreements with 
Defendant. 
 

Certification Order, App. 565.  The trial court noted that the plaintiffs only 

sought certification to resolve liability questions.  Certification Order, App. 

562. 

ARGUMENT 

 

The district court abused its discretion in three ways.  First, the district 

court abused its discretion concluding that there were common issues of law 

and fact.  The class’ claims do not share any common issue of law or fact 

that can advance the litigation as a whole.  The determination of whether 
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CISS is liable to any plaintiff for a bed bug infestation is contingent on 

numerous individualized considerations which varied over time, including 

what treatment protocol was being used during the class member’s stay and 

whether bed bugs were present in the resident’s sleeping area.   

Second, the district court abused its discretion by certifying a class 

whose common questions or issues, if any, were dwarfed by the individual 

issues permeating each plaintiff’s claim against CISS.  To the extent there 

are common issues of fact or law in this case, they do not predominate over 

the plaintiffs’ individualized considerations, and the remaining factors to 

determine whether a class action will fairly and efficiently resolve the 

controversy weigh against certification. 

In any event, the district court committed an error at law by applying 

Iowa Rule of Civil Procedure 1.263(2)(b) (regarding adequacy of 

representation) to the plaintiffs’ counsel rather than the named plaintiffs.  

The trial court’s exclusive focus on plaintiffs’ trial counsel generates an 

absurd result—that plaintiffs’ counsel will always be able to show the class 

representatives are adequate in bedbug class actions because plaintiffs’ 

counsel is well respected and has represented plaintiffs in similar class 

actions.  The trial court erred at law by failing to analyze whether the named 

class representatives had conflicts of interests that would impede the 
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maintenance of the class action.   

If this Court concludes that class certification is appropriate in this 

case, Defendant-Appellant respectfully requests alternative relief as set forth 

below. 

I. The Proposed Class Has No Common Issues of Law or Fact that 

Drive Liability Determinations. 

Standard of Review:  The standard of review for a class certification 

ruling is for an abuse of discretion.  Freeman v. Grain Processing Corp., 

895 N.W.2d 105, 113.  “A district court abuses its discretion when its 

‘grounds for certifying a class are clearly unreasonable.’”  Id. (quoting Legg 

v. W. Bank, 873 N.W.2d 756, 758 (Iowa 2016)).  A district court’s 

certification of a class is not unreasonable “if the district court ‘weigh[ed] 

and consider[ed] the factors and [came] to a reasoned conclusion as to 

whether a class action should be permitted for a fair adjudication of the 

controversy.’”  Anderson Contracting, Inc. v. DSM Copolymers, Inc., 776 

N.W.2d 846, 848 (Iowa 2009) (quoting Luttenegger v. Conseco Fin. 

Servicing Corp., 671 N.W.2d 425, 437 (Iowa 2003)). 

Error Preservation:  CISS preserved error on this issue by filing a 

resistance to the motion for class certification that argued there were no 

common issues of law or fact at the certification stage and filing a timely 
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notice of appeal. See Defendants’ Resistance to Plaintiffs’ Motion for Class 

Certification.  The district court’s order on class certification is appealable 

pursuant to Iowa Rule of Civil Procedure 1.264(3). 

Argument:  Certifying this class was an abuse of discretion because 

none of the issues identified by the district court are common to the class 

such that the resolution of the issue as to one plaintiff will resolve that issue 

for the entire class or subclass.  A class action must have a question of law 

or fact common to the class.  Iowa R. Civ. P. 1.261(2).  It is well settled that 

“the burden of establishing that a purported class of plaintiffs meets the 

prerequisites is, of course, on plaintiffs.”  Vignaroli v. Blue Cross of Iowa, 

360 N.W.2d 741, 744 (Iowa 1985) (emphasis added).  Plaintiffs only need to 

prove a single common question to satisfy the commonality requirement.  

Freeman, 895 N.W.2d at 177. 

None of the district court’s articulated common issues of fact can be 

resolved on a class-wide basis.  The district court identified the following 

common issues of law and fact:   

1. When CISS learned that bedbugs entered the facility/CISS’ 
knowledge of the bedbug problem; 

2. How CISS responded to resident complaints; 
3. How CISS responded to advice given by its pest treatment 

provider; 
4. The effectiveness of its response/ whether CISS took 

appropriate remedial measures; and 
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5. Whether the facility gave notice of a bedbug problem to new 
residents. 
 

Certification Order, App. 557, 562.  The district court concluded these 

common issues would drive the liability determination in this case.  See 

Certification Order, App. 562.5  

The types of “common issues” articulated by the district court are 

nearly identical to the common issues that were rejected by the United States 

Supreme Court in Wal-Mart Stores v. Dukes. 564 U.S. 338, 349, 131 S. Ct. 

2541, 2550–51, 180 L. Ed. 2d 374 (2011) (noting “Do all of us plaintiffs 

indeed work for Wal-Mart?” or “Is that an unlawful employment practice?” 

are not sufficient to generate a common question of law or fact); Allegheny 

Cty. Housing Auth. v. Berry, 487 A.2d 995, 997 (Pa. Super. 1985) 

(“Appellants contend the ‘common question of fact’ was that all 

representatives of the class had a complaint.  This is not enough.”).  In 

                                              
5 The issues of liability raised in this case include injunctive relief, 

breach of the express and implied warranties of habitability, premises 
liability, and unjust enrichment. See generally Iowa Arboretum, Inc. v. Iowa 

4-H Foundation, 886 N.W.2d 695, 706 (Iowa 2016) (listing breach of 
contract elements); Worthington v. Kenkel, 684 N.W.2d 228, 232 (Iowa 
2004) (describing requirements to establish right to injunctive relief); State, 

Dept. of Human Servs. ex rel. Palmer v. Unisys Corp., 637 N.W.2d 142, 
154—55(Iowa 2001) (elements of unjust enrichment); Flom v. Stahly, 569 
N.W.2d 135, 139—40 (Iowa 1997) (describing common law basis for breach 
of express warranties); Mease v. Fox, 200 N.W.2d 791, 796—97 (Iowa 
1972) (describing requirements to prove landlord’s breach of implied 
warranty of habitability); Iowa Civil Jury Instruction 900.1 (elements of 



23 
 

Dukes, the Court concluded that commonality requires more than alleging 

that the class has suffered a violation of the same provision of law.  Dukes, 

564 U.S. at 350, 131 S. Ct. at 2557, 180 L. Ed. 2d 374.   If a class could 

satisfy the commonality requirement by alleging liability, then every 

putative class would satisfy the Iowa Rule of Civil Procedure 1.261(2) 

requirement through its petition.   

Class action “‘claims must depend on a common contention’ of “‘such 

a nature that it is capable of classwide resolution—which means that the 

determination of its truth or falsity will resolve an issue that is central to the 

validity of each one of the claims in one stroke.’”  Freeman, 895 N.W.2d at 

117 (quoting Dukes, 564 U.S. at 350, 131 S. Ct. 2551); see also Legg, 873 

N.W.2d at 759 (noting a class action is proper when “a significant aspect of 

the case . . . can be resolved for all members of the class in a single 

adjudication” (quoting Luttenegger, 671 N.W.2d at 437)).  Thus, although 

Iowa courts have often noted that class members’ claims “need not be 

carbon copies of each other,” there must be “generalized evidence which 

proves or disproves an element on a simultaneous, class-wide basis.”  Legg, 

873 N.W.2d at 759 (quoting Vos v. Farm Bur. Life Ins. Co., 667 N.W.2d 36, 

45 (Iowa 2003)).   

                                                                                                                                       

premises liability). 
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 The Iowa Supreme Court recently applied and distinguished Dukes in 

Freeman, 895 N.W.2d 105.  In that case, the putative class alleged the 

defendant had used and continues to use “worn and outdated technology” in 

a corn wet milling operation that generated pollution that generated a 

nuisance.  Id. at 109.  The Iowa Supreme Court distinguished Dukes by 

noting that the defendant in Freeman “engaged in a common course of 

conduct regarding all class members.”  Id. at 117. The Freeman plaintiffs all 

suffered a common injury from the air pollution emanating from GPC that 

interfered with the use and enjoyment of their property.  Id.  The Court 

emphasized that the district court had created different subclasses to 

distinguish between plaintiffs who had experienced high levels of pollution 

and those who had experienced less pollution to acknowledge that “the 

effects of Defendant’s emissions at the edge of the class boundary [could 

not] be inferred from the testimony of class members living in close 

proximity to the Defendant.”  Id. at 117—18.  The Court looked to outside 

cases that justified certification based on the defendant’s standardized 

conduct toward the class.  See id. at 118. 

The district court’s conclusion that there were common questions 

ignored the fact that CISS’s response to bedbug was dynamic, and CISS’ 

response was contingent for a time on whether or not the resident reported 



25 
 

there were bedbugs in the unit.  Each common issue of fact identified by the 

trial court falls apart when considered across the class period or across the 

plaintiffs.   

First, there is no common issue across the class regarding when CISS 

learned that bedbugs entered the facility that drives the resolution of the 

class’ claims.  But see Certification Order, App. 557.  When bedbugs 

entered the facility does not drive the resolution of the plaintiffs’ claims 

because the presence of bedbugs does not automatically render the building 

uninhabitable as a matter of law.  The relevant inquiry is if and when CISS 

learned the bedbug activity reached the level of an infestation such as to 

trigger a duty to inspect, treat, and warn its residents of a bedbug problem in 

an area of the facility.  See generally Iowa Civil Jury Instruction 900.1 (1).  

Regardless, the knowledge issue cannot be answered on a class-wide 

basis.  If a class representative who resided in the facility in 2014 could 

show that they complained of bedbugs in their unit or bed, it may have 

triggered a duty to warn, inspect, or treat.  However, that proof would not 

satisfy the knowledge element to a resident who did not submit a complaint 

prior to the contractual inspections.  In late 2015, CISS began conducting 

bi-monthly treatments for bedbugs.  See Certification Order, App. 553.  Any 

knowledge of bedbugs in the facility arising from those inspections cannot 
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satisfy the knowledge requirement on a class-wide basis because some class 

members stayed at the facility before that treatment plan started.  Therefore, 

this knowledge issue is not common to the class. 

Similarly, how CISS responded to resident complaints cannot be 

resolved on a classwide basis.  But see Certification Order, App. 557.  

Whether CISS adequately responded to one plaintiff’s complaint does not 

help determine whether CISS adequately responded to another plaintiff’s 

complaint.  This is demonstrated by the surveys submitted by the plaintiffs.  

Although most surveys indicated that CISS treated after the complaint, 

some surveys reported that CISS never treated for bedbugs in response to 

the resident’s complaint.  See Surveys, App. 232, 252, 254, 279.  Most 

plaintiffs claimed CISS responded by only spraying the mattress.  See 

Surveys, App. 262.  Other residents claimed that CISS had sprayed and 

washed their mattresses in response to complaints.  See Surveys, App. 267.  

The raw bedbug complaint forms show that sometimes CISS was unable to 

respond to bedbug complaints at all, even when the unit was “badly 

infested” because the resident refused the bedbug treatment.  See Bed Bug 

Report, App. 77.  These different, nonuniform responses submitted by the 

class representatives and evident from unnamed class representatives show 

that CISS’ response to resident complaints cannot be resolved on a 
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classwide basis.   

For similar reasons, how CISS responded to advice given by its pest 

treatment provider cannot be resolved on a classwide basis.  But see 

Certification Order, App. 552.  In 2014, Preferred Pest Control suggested a 

more proactive approach to combat the bedbug problems.  See Certification 

Order, App. 552.  CISS did not immediately follow that advice.  See 

Certification Order, App. 552—53.  However, since late 2015, CISS has 

followed Preferred Pest Control’s advice and has moved to monthly canine 

treatments, intensive clean-outs, and increased training on bedbugs.  See 

Certification Order, App. 553, Smith Affidavit, App. 393—94.  Thus, a 

2014 Plaintiff’s proof of how CISS responded to advice given by Preferred 

Pest Control will not be probative as to how CISS responded to Preferred 

Pest Control’s advice in 2016.  Yet the certification order would place both 

of these plaintiffs in the same class.  This was an abuse of discretion. 

The effectiveness of CISS’ response and whether CISS took 

appropriate remedial measures also cannot be resolved on a classwide basis.  

But see Certification Order, App. 552.  If CISS truly did not inspect or treat 

after receiving a resident complaint as alleged by some of the class 

representatives, or if the resident refused treatment, the effectiveness of 

CISS’ response or the adequacy of CISS’ remedial measures will be 
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substantially less than the effectiveness of CISS’ response to bedbug 

activity in 2016 when CISS used more preventative measures.   

Finally, whether the facility gave notice of a bedbug problem to new 

residents cannot be determined on a class-wide basis.  If one plaintiff proves 

the facility did not give notice of bedbugs in 2014, that has no probative 

value on whether a class member in 2016 was notified of the bedbug 

problem.  Therefore, this issue cannot be resolved on a class-wide basis.  

 A bed bug infestation at a shelter is fundamentally different from 

cases where the Iowa Supreme Court has found a common issue or law of 

fact. Class certification advances litigation when the defendant’s conduct 

was uniform and unchanging throughout the class period.  See Comes v. 

Microsoft Corp., 696 N.W.2d 318, 323 (Iowa 2005) (holding corporation’s 

alleged statutory violations led to damages that were common to all class 

members and collecting cases); Martin v. Amana Refrigeration, Inc., 435 

N.W.2d 364, 368 (Iowa 1989) (upholding breach of warranty class action 

regarding inherent design and construction defects in furnaces and water 

heaters and collecting breach of warranty cases); Vignaroli, 360 N.W.2d at 

744—45 (upholding class certification where the gist of the plaintiff’s claim 

was whether defendant followed the terms of its employment manual).  

Class litigation is far less efficient when the defendant’s conduct evolves 
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throughout the class period or the defendant’s liability is contingent on the 

individualized acts of the plaintiffs.  Here, CISS has evolving bedbug 

activity that is being addressed with a state-of-the-art treatment plan that has 

evolved over the years from solely complaint-based to both complaint and 

preventative-based treatment.  See generally Brad Smith Affidavit, App. 

392—94.  The bedbug level across the facility is not, and never has been, 

consistent throughout the facility. See Smith Affidavit, App. 394; O’Neil 

Affidavit, App. 312—13.  Nor has CISS’ response remained static.  See 

Smith Affidavit, App. 393-94; O’Neil Affidavit, App. 312—13.   

A Pennsylvania court rejected a similar putative class’ claims about 

the uninhabitability of their apartments because there was no common 

question of law or fact.  Berry, 487 A.2d at 998.  In that case, all tenants of 

eighty-three low income apartments attempted to bring a class action 

premised on the claim that the apartments were improperly maintained and 

not fit for habitation.  Id. at 996.  The court concluded the putative class had 

failed to establish the burden to show there was a common question of law 

or fact.  Id. at 998. The court noted that for each tenant “there would need to 

be a different proof as to whether the condition was breach by the landlord, 

tenant negligence, third party vandalism or negligence, or failure by the 

tenant to give notice of the condition complained of.”  Id.  These same 
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individualized considerations preclude a finding of a commonality of law or 

fact in this case.6   

II. In the Alternative, Any Common Issues of Law or Fact Do Not 

Predominate Over the Individual Issues Permeating Plaintiffs’ 

Claims, and a Class Action Will Not Provide a Fair and Efficient 

Adjudication of this Controversy. 

Standard of Review: The standard of review for this issue is the same 

as subpart I above. 

Error Preservation:  CISS preserved error on this issue by filing a 

resistance to the motion for class certification by advancing arguments that 

common issues did not predominate and a class action would not provide a 

fair and efficient adjudication of this controversy. See Defendants’ 

Resistance to Plaintiffs’ Motion for Class Certification.  The district court’s 

order on class certification is appealable pursuant to Iowa Rule of Civil 

Procedure 1.264(3). 

Argument:  If this Court concludes there is a common issue of law or 

fact, certification was an abuse of discretion because a class action will not 

                                              
6 CISS recognizes that the Iowa Court of Appeals recently affirmed a 

class certification in a bedbug case.  Residents of Royal View Manor v. Des 

Moines Municipal Housing Agency, 16-1230, 2017 WL 2876241 (Iowa Ct. 
App. July 6, 2017).   This case is different because the class members are 
much more transient, and CISS’ actions changed throughout the class 
period. 
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provide a fair and efficient adjudication of the controversy.  Iowa R. Civ. P. 

1.262(2)(c).  In order to determine whether a class action will promote a fair 

and efficient adjudication of the controversy, the court balances the thirteen 

Rule 1.263(1) factors to help “achiev[e] judicial economy by encouraging 

class litigation while preserving, as much as possible, the rights of 

litigants—both those presently in court and those who are only potential 

litigants.”  Comes, 696 N.W.2d at 321.   

The Rule 1.263(1) analysis is essentially a consideration of the 

totality of the circumstances, and, as such, the district court is not required 

to assign weight to any particular criteria, and the court does not have to 

make written findings as to each factor.  Id.  The district court weighed the 

factors in a manner that was an abuse of discretion because it concluded 

without sufficient justification that common issues predominated over the 

class’ individual issues and failed to recognize any of the unusual 

difficulties that will plague this class action if it remains certified pursuant 

to the certification order. 

A. Predominance. 

 

The district court abused its discretion in concluding that common 

issues predominate over the individual issues in the case.  See Iowa R.Civ. P. 

1.263(1)(e).  The predominance factor emphasizes the importance of a 
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meaningful common question of law or fact because the court is called to 

consider the issue twice—first in determining whether the plaintiffs have 

satisfied their burden under Rule 1.261(2), and then again in Rule 

1.263(1)(e).  As the district court correctly noted, “[w]hen common 

questions represent a significant aspect of a case and they can be resolved 

for all members of the class in one action, there is ‘clear justification for 

handling the dispute on a representative rather than an individual basis.’” 

See Class Certification Order, App. 560 (quoting Luttenegger, 671 N.W.2d 

at 437). CISS relies on its argument presented above to show that questions 

affecting only individual members eclipse any questions of law or fact that 

are common to the class. 

The Freeman court’s analysis and distinction of Ebert v. General 

Mills, Inc., 823 F.3d 472 (8th Cir. 2016), supports that individual issues 

predominate in this case.  In Ebert, the Eighth Circuit reversed a class 

certification involving groundwater contamination arising from buried 

drums of chemicals because individual issues predominated over the 

common issues raised by the class.  823 F.3d at 478—79.  The Ebert Court 

held that individual issues predominated because individualized inquiries 

would  

still need to be resolved household by household even if a 
determination can be made class-wide on the fact and extent of 
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General Mills’ role in the contamination, which determination 
is problematic.  Thus, any limitations in the initial action are, at 
bottom, artificial or merely preliminary to matters that 
necessarily must be adjudicated to resolve the heart of the 
matter.   
 

Id. at 479—80 (emphasis in original).   

The Freeman Court distinguished Ebert because “[t]racking the 

migration of contaminated groundwater in that case involved more complex 

variables than [Defendant’s] smokestack pollution blanketing its Muscatine 

neighborhood with airborne particulates.”  Freeman, 895 N.W.2d at 128.  

The Court noted that the plaintiffs in Ebert had sought recovery for property 

diminution, whereas the Freeman plaintiffs only sought damages based on 

their “shared experiences with [Defendants’] smoke, odor, and dust.”  Id.  

Like Ebert, the spread of bedbugs at CISS involves many complex 

variables.  The plaintiffs do not have shared experiences with bedbugs at the 

facility because the bedbug activity was not constant or uniform throughout 

the building.  Compare Certification Order at 3, App. 553 (providing an 

“extreme example” of an incident report) with Bed Bug Report, App. 71 

(reporting that bug was seen crawling on clothes, but had not bitten 

resident).  See also O’Neil Affidavit, App. 312.  The causation issues in 

Ebert also permeate this action because some of the residents who 

experienced bedbugs at the facility likely transferred the bedbugs in from 
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another facility.  See e.g., Smith Affidavit, App. 394 (noting bedbugs “are 

constantly being reintroduced by a revolving and mobile group of people”); 

Surveys, App. 222, 247 (surveys indicating residents had experienced 

bedbugs at another location within the last five years). 

Courts across the country have regularly held that class actions are 

inappropriate in insect infestation cases.  For example, in Rollins, Inc. v. 

Butland, 951 So. 2d 860, 865—66 (Fla. Dist. Ct. 2006), a Florida appellate 

court held class certification was an abuse of discretion when a group of 

homeowners alleged that Orkin was liable for deceptive and unfair trade 

practices, breach of contract, unjust enrichment, criminal racketeering, 

misleading advertising, and declaratory and injunctive relief arising from 

the company’s deficient termite treatments of their homes.  951 So. 2d 860, 

865–66 (Fla. Dist. Ct. 2006).  The Rollins Court noted that in order for class 

certification to be appropriate “the trial court must determine whether the 

purported class representatives can prove their own individual cases and, by 

so doing, necessarily prove the cases for each one of the thousands of other 

members of the class.  If they cannot, a class should not be certified.”  Id. at 

870 (quoting Humana Inc. v. Castillo, 728 So.2d 261, 266 (Fla. Dist Ct. 

1999)).  With regards to the deceptive acts and unfair practices claim, the 

court observed that the class could not prove the defendant’s conduct was a 



35 
 

deceptive or unfair practice against the class as a whole by proving the 

defendant’s conduct was deceptive or unfair against a class member.  Id. at 

871.  The court held 

the adjudication of the [class’] FDUPTA damages claim would 
require multiple factual determinations that are unique to each 
member of the class.  The need to resolve these multiple 
individual factual issues overwhelms any common legal issues 
relating to the provisions of the Contract.  Because individual 
questions predominate, the [class’s] FDUTPA damages claim is 
unmanageable as a class action. 
 

Id.  Moreover, the court noted that class certification was not available under 

the unfair and deceptive trade and practices unless there was a “reasonable 

methodology for generalized proof of class-wide impact and damages.”  Id. 

(quoting Execu-Tech Bus. Sys. v. Appleton Papers, Inc., 743 So. 2d 19, 22 

(Fla. Dist. Ct. 1999)).  There was no such reasonable methodology.  Id.  This 

was true in part because “it is certain that many members of the putative 

class did not experience any actual loss resulting from any deficient 

performance by Orkin or from a reinfestation of subterranean termites.  The 

members of the putative class who experienced no actual loss have no claim 

for damages under the FDUTPA.”  Id.    

 The Rollins Court applied the same analysis to conclude there were no 

common questions for the breach of contract and unjust enrichment claims.  

Id. at 876. The court elaborated on the absence of common questions on the 
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breach of contract claims, stating, “[e]ach class member would be required 

to prove at trial his or her performance of [the contract] obligations, e.g., 

making the building or premises available for Orkin’s inspection.”  Id.  at 

877. 

Like Rollins, Plaintiffs’ putative class action is “an assortment of . . . 

mini-trials masquerading as a class action.”  Id. at 880.  Class certification is 

improper in personal injury cases where individual issues predominate over 

common proof of liability. See Neenan v. Carnival Corp., 199 F.R.D. 372, 

377 (S.D. Fla. 2001) (denying motion for class certification where harm to 

passengers from inoperable sanitary system on cruise ship would require 

specific factual issues to determine cause of harm); Hurd v. Monsanto Co., 

164 F.R.D. 234, 240 (S.D. Ind. 1995) (predominance factor not met in class 

action alleging exposure to PCBs where some class members would never 

experience symptoms while others would experience long latency periods 

because of specific circumstances surrounding their exposure and medical 

histories); Reilly v. Gould, Inc., 965 F. Supp. 588, 597—98 (M.D. Pa. 1997) 

(denying certification to a class of plaintiffs alleging lead exposure, in part, 

because each claim would be affected by individual issues such as individual 

tolerance to lead and varying blood and bone lead levels in the individuals); 

Com. of Puerto Rico v. M/V Emily S., 158 F.R.D. 9, 15 (D.P.R. 1994) 
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(denying class certification, in part, because causation and injury could not 

be established on a class-wide basis based on exposure to toxic fumes from 

oil spill); Thomas v. FAG Bearings Corp. Inc., 846 F. Supp. 1400, 1404 

(W.D. Mo. 1994) (denying motion to certify class of plaintiffs who alleged 

exposure to TCE because the number and complexity of individual issues of 

causation and damages); Arthur v. Zearlry, 895 S.W.2d 928, 936 (Ark. 

1995) (denying certification for personal injury case because individual 

issues of causation, degree and type of injury, and damages predominated 

over common issues); Lockheed Martin v. Superior Court, 63 P.3d 913, 

1111 (Cal. 2003) (reversing class certification regarding wrongful release of 

chemicals into city’s drinking water where  issues of causation and damages 

would have to be litigated individually). 

Ultimately, Plaintiffs have lumped together a mishmash of individual 

claims in an attempt to take advantage of the benefits of class certification. 

This is insufficient under Iowa Rule of Civil Procedure 1.261(2), and this 

Court should de-certify the class.  

B. Other Considerations Under Rule 1.261(2). 

 

The district court failed to appreciate that class certification will create 

more difficulties in determining CISS’ liability than it could resolve.  See 

Iowa R. Civ. P. 1.263(1)(k); id. 1.263(1)(f).  The resolution of each 
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Plaintiff’s claims involves an in-depth individualized determination of each 

plaintiff’s living situation, how long they stayed, when they stayed, and 

whether or not the plaintiff reported the bed bugs to CISS.  Accordingly, 

these factors weigh against certification.  

One unusual difficulty in certifying a class action in this case is the 

impact of class certification on attorney fees once the class is decertified.  

Plaintiffs only seek attorney fees for two counts: Count III (Breach of 

Implied and Statutory Warranty of Habitability)7 and Count VI (Unfair and 

Deceptive Acts and Practices).  The assessment of attorney fees in this case 

will be nearly impossible because the class was only certified as to liability.  

Classification Ruling, App. 562 (noting plaintiffs “only seek certification to 

resolve the liability issues”); Iowa R. Civ. P. 1.264(1)(b) (permitting the 

court to certify class actions with respect to particular claims or issues).  If 

the court concluded CISS is liable, the class would be decertified because 

there are no remaining common issues of law or fact that apply to the entire 

class. See Vos, 667 N.W.2d at 46 (noting “[t]he duty of the trial court to 

ensure compliance with Rule 23(a) continues after the certification of the 

                                              
7 This analysis proceeds assuming that an IURLTA claim is viable 

against CISS.  However, CISS intends to argue that  Iowa Code chapter 
562A does not apply to CISS.   See Iowa Code § 562A.5(8) (“[T]he 
following arrangements are not governed by this chapter: . . . . [o]ccupancy 
in housing owned by a nonprofit organization whose purpose is to provide. . 
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class, and the court may decertify the class after the initial certification” 

(quoting In re Hartford Sales Practices Litig., 192 F.R.D. 592, 602 (D. 

Minn. 1999))).   CISS would not be liable for attorney fees at that point 

because judgment would not have been entered in favor of any plaintiff.  See 

Iowa R. Civ. P. 1.275(3)–(5) (permitting the court to award attorney fees to 

“a prevailing class”).  But see id. r. 1.275(1) (“Attorney’s fees for 

representing a class are subject to control of the court.”). All claims would 

then proceed separately, and presumably some claimants would be 

successful and some would not.   

It would be a herculean task for this Court to determine how to award 

attorney fees to successful claimants.  See Colomar, 242 F.R.D. at 682 

(denying class certification, noting that a class action would pose 

management difficulties because “[p]roperly conducted, such an endeavor 

would be herculean in scope”).  Whatever portion of attorney fees that were 

attributable to the class action part of the lawsuit would have to be split 

somehow, but it would be incredibly difficult to apportion the attorney fees 

attributable to the class action part of the lawsuit.  Would attorney fees for 

the class action part of the lawsuit be recovered based on the proportion of 

successful class representatives against the total number of class 

                                                                                                                                       

. housing for homeless persons.”). 



40 
 

representatives?  Or would attorney fees be recovered based on the 

proportion of successful class members against the total number of persons 

in the class?  Would every person who stayed at CISS during the alleged 

class period count for the purposes of determining the amount of attorney 

fees due to the allegations in the petition?  Arguably the award of attorney 

fees would have to be stayed until after every claimant had tried their case 

on damages.  These unusual difficulties weigh heavily against the district 

court’s certification of the class. 

 A class action is not an appropriate means to adjudicate the claims and 

defenses in this case because the class members’ claims are individualized 

and CISS has defenses available against only some of the class members that 

would not apply against other class members.  See Iowa R. Civ. P. 

1.263(1)(i).  For example, if this Court concludes that CISS’ knowledge of 

bedbugs in the facility is a common question, the district court would have 

to make a factual finding regarding nearly every individual class member to 

determine if CISS knew about the bedbug problem in that unit to establish 

liability under plaintiffs’ premises liability and IURLTA claims.  See Iowa 

Code § 562A.21(1) (noting tenant must “deliver a written notice to the 

landlord specifying the acts and omissions constituting the breach”)8; Iowa 

                                              
8 Iowa Code section 562A.21(2) is the basis for recovery under Count 
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Code § 714H.3(1) (“A person shall not engage in a practice or act the person 

knows or reasonably should know is an unfair practice . . . .”)9; Ries v. 

Steffensmeier, 570 N.W.2d 111, 113 (Iowa 1997) (noting that an element of 

premises liability is “knowledge by the possessor of a condition on the land 

that involves an unreasonable risk of harm”)10.  

In this case, each of the named Plaintiffs stayed in different beds at 

CISS at different times.  The bed bug problem at CISS varied across the 

class period.  See O’Neil Affidavit, App. 312; Smith Affidavit, App. 394; 

Timm Affidavit, App. 391; Smith Deposition at 19:7—11, App. 140 (noting 

bed bugs were more prevalent in the summer); id. 35:8—14, App. 156 

(noting bed bugs were more common in the mens dormitories); id. 35:1—10, 

App. 156 (noting the second floor has more bed bug problems than the third 

floor).  Whether the treatment protocol in 2014 was sufficient with regard to 

the dormitories will only apply to those class members who stayed in the 

dormitories when the 2014 treatment protocol was in effect.  See generally 

Smith Affidavit, App. 392—94.  Whether the treatment protocol in late 2015 

was sufficient will require an entirely new analysis which will be dependent 

                                                                                                                                       

II and Count III.  See Petition ¶¶ 106, 111, 112, App. 32—33. 
9 Count VI alleges Unfair Deceptive Acts and Practices pursuant to 

Iowa Code section 714H.3(1).  See Petition ¶¶ 126–34, App. 35—36. 
10 Count V alleges premises liability. Petition ¶¶ 119—25; App. 34—

35. 
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on the area in which the putative class member was staying.  See generally 

O’Neil Affidavit, App. 312, CISS Facility Blueprint, App. 314—16.  

Therefore, this factor weighs against certification. 

The Rule 1.263 factors weigh against certification, so this class 

certification will not promote the fair and efficient adjudication of this 

controversy.  On balance, these complicating factors outweigh the reasons 

given by the district court to certify the class as a matter of law.  See 

Certification Order, App. 563-64. 

CISS appreciates that the proposed class consists of low-income and 

transient plaintiffs. The representative plaintiffs were and are the people 

CISS serves on a daily basis.  See Rules Contract, App. 317.  This Court 

should recognize the clientele CISS chooses to serve, in a nonprofit capacity, 

mitigates against the fairness and efficiency of a class action in this case.  

The Rules of Civil Procedure should not be interpreted to expose nonprofit 

homeless shelters to class action lawsuits.  This interpretation would be 

consistent with legislative enactments that protect homeless shelters, like 

CISS, from liability based on its decision to serve Iowa’s transient 

population.  See Iowa Code § 562A.5(8) (excluding from IURLTA 

arrangements involving “[o]ccupancy in housing owned by a nonprofit 

organization whose purpose is to provide . . . housing for homeless 
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persons”).  For all the above reasons, the class should be de-certified. 

III.  The District Court’s Focus on Plaintiff’s Counsel to Determine 

Adequacy of Representation Was an Error at Law.  

 

Standard of Review:  The standard of review for a class certification 

ruling is for an abuse of discretion.  Freeman, 895 N.W.2d at 113.  “A 

district court abuses its discretion when its ‘grounds for certifying a class are 

clearly unreasonable.’”  Id. (quoting Legg v. W. Bank, 873 N.W.2d 756, 758 

(Iowa 2016)).  A ground for certifying a class is untenable if it is based on an 

erroneous application of the law. See Giza v. BNSF Ry. Co., 843 N.W.2d 

713, 718 (Iowa 2014) (discussing the abuse of discretion standard). 

Error Preservation:  CISS preserved error on this issue by filing a 

resistance to the motion for class certification that argued that the named 

class representatives had a conflict of interest with the unnamed parties in 

the lawsuit and filing a timely notice of appeal.  See Defendants’ Resistance 

to Plaintiffs’ Motion for Class Certification. The district court’s order on 

class certification is appealable pursuant to Iowa Rule of Civil Procedure 

1.264(3). 

Argument:  The district court erred at law by concluding plaintiffs’ 

counsel could satisfy all three requirements of Iowa Rule of Civil Procedure 

1.263(2).  One of the most significant prerequisites to class certification is 
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the showing that the class representatives will fairly and adequately 

represent the class.  Stone v. Pirelli Armstrong Tire Corp., 497 N.W.2d, 843, 

846 (Iowa 1993).  The Court must find  

(a) [t]he attorney for the representative parties will adequately 
represent the interests of the class[,] (b) [t]he representative 
parties do not have a conflict of interest in the maintenance of 
the class action[, and] (c) [t]he representative parties have or 
can acquire adequate financial resources . . . to assure that the 
interests of the class will not be harmed.  
 

Iowa R. Civ. P. 1.263(2) (emphasis added); Iowa R. Civ. P. 1.262(2)(c).  A 

class certification must be reversed if the certifying court fails to make the 

required findings regarding the adequacy of class representatives.  See Kline 

v. SouthGate Property Management, LLC, 895 N.W.2d 429, 445—46 (Iowa 

2017) (concluding procedurally flawed certification must be reversed). 

In this case, the district court looked exclusively to the plaintiffs’ 

counsel to determine if the representative parties could fairly and adequately 

protect the interests of the class. See Certification Order, App. 564.  

Glaringly absent from the certification order is any finding that the 

representative plaintiffs did not have a conflict of interest in the maintenance 

of the class action.  Instead, the district court concluded, “There is no 

evidence that plaintiff’s counsel has a conflict of interest.”  Certification 

Order, App. 564 (emphasis added).   

The adequacy of representation focuses on the class representatives, 
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not the class representatives’ counsel.11  The Iowa Supreme Court has 

always interpreted the adequacy of representation under Iowa Rule of Civil 

Procedure 1.263(2) to involve an analysis of the class representatives, not 

the representatives’ counsel.  See, e.g., Legg, 873 N.W.2d at 762 

(considering whether the representative plaintiffs—the Leggs—had a 

conflict of interest with the unnamed class representatives); Stone, 497 

N.W.2d at 846, 847 (analyzing whether the representative plaintiff—

Stone—could adequately represent the class in light of her stature and 

credibility); Kramersmeier v. R.G. Dickinson & Co., 440 N.W.2d 873, 

877—79 (Iowa 1989) (analyzing whether the representative plaintiffs could 

fairly represent the interests of the class without harming the interests of the 

unnamed class members); Iowa Annual Conference of United Methodist 

Church v. Bringle, 409 N.W.2d 471, 475 (Iowa 1975) (analyzing whether 

the named parties had a conflict of interest in the maintenance of a class 

action). 

If the district court’s findings were sufficient, CISS is confident that 

any plaintiff wishing to pursue a bedbug class action would always satisfy 

the adequacy of class representation requirement if the plaintiff hired 

                                              
11 The one exception is rule 1.263(2)(a), which explicitly refers to 

“[t]he attorney for the representative parties.” 
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Plaintiffs’ counsel.  Plaintiffs’ counsel is well respected and certainly able to 

prosecute bedbug actions.  However, this would be an absurd result and 

contrary to the clear language of the Rules of Civil Procedure. 

This Court should de-certify this class because the plaintiffs failed to 

present any evidence whatsoever regarding the adequacy of the class 

representatives.  Whether class representatives are adequate for the litigation 

requires careful consideration of the facts and circumstances of the case.  

Stone, 497 N.W.2d at 847.  The adequacy of class representation implicates 

the due process rights of unnamed plaintiffs: 

[a]dequacy of representation is the key to the integrity of class 
action litigation, not only in pragmatic terms of the efficiency 
and thoroughness of the proceedings, but far more importantly 
in relation to the fair and just resolution of the dispute. Because 
the individual right to a day in court is delegated to the named 
plaintiff in a class action the court must be especially sensitive 
to insuring that the due process rights of the absent parties are 
protected, since they will be bound by any final judgment. Any 
infirmities of representation will thus result in a defect of 
constitutional dimensions. If the due process rights of all the 
parties are not guaranteed, any settlement or judgment is 
vulnerable to collateral attack. 
 

Id. at 846—47 (quoting Folding Cartons, Inc. v. American Can Co., 79 

F.R.D. 698, 701 (N.D. Ill. 1978)). 

In determining the adequacy of class representatives, the Court must 

confirm that class representatives “possess the same interest and suffer the 

same injury as other class members.”  Hammer v. Branstad, 463 N.W.2d 86, 
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90 (Iowa 1990) (emphasis added) (quoting East Tex. Motor Freight Sys., 

Inc. v. Rodriguez, 431 U.S. 395, 403, 97 S. Ct. 1891, 1896, 52 L. Ed. 2d 453 

(1977).  A disparity in the strength of the individual personal injury claims 

may constitute a conflict. In In re Agent Orange Prod. Liability Litigation, 

818 F.2d 145, 165—66 (2d Cir. 1987), the United States Court of Appeals 

for the Second Circuit recognized that in mass tort cases, the “dynamics of a 

class action . . . may either impair the ability of representative parties to 

protect the interest of the class or cause the inefficient use of judicial 

resources.”  The ability of the representatives to protect the interest of absent 

members may be impaired due to the differences in the strength in their 

claims.  Id. at 165.  For example, potentially strong claims of absent 

members may be diluted by settlements reached by representative parties 

with weaker claims.  Id. at 166.  A representative with a weaker claim has 

more to gain from a nominal settlement before trial.  Id. In complex cases, a 

relatively nominal settlement might also be very difficult to distribute among 

the class, especially among those with stronger claims.  Id.  This may result 

in members with stronger claims opting out of the class, which defeats the 

purpose of a class action.  Id.  

Here, the class representatives had a conflict due to the availability of 

CISS to raise certain defenses against certain class representatives, the 
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different types of injuries among class members, and the framing of the 

petition.  The way the class representatives have framed their petition 

demonstrates a conflict of interest between the class representatives and 

unnamed class members.  This conflict arises from how Plaintiffs are 

seeking to prove their claims—by showing the entire facility was infested 

with bed bugs.  See Petition ¶ 83, App. 28. Although this argument may 

prove liability to a greater number of people, it exposes the entire class to 

legal arguments that would not be available to CISS if the residents pursued 

individual lawsuits.  See Agent Orange, 818 F.2d at 166.  This method of 

prosecuting ensures that plaintiffs who had a lesser exposure to bed bugs 

receive the same liability determination as those who may have suffered 

from a severe infestation.  But, this prosecutorial advantage comes at the 

potential expense of the more viable claims being defeated in this class 

action proceeding. 

As Brad Smith’s deposition illustrates, some residents were impacted 

more than others by bed bugs due to the length of their stays, and some were 

not likely impacted at all.  Smith Deposition 19:7—11, 35:1—14, App. 140, 

156.  The most impacted areas were in the dormitories, and the only 

evidence in the record suggests that the transient group brought the bedbugs 

into the facility, where it spread in a limited fashion to some of the units on 
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the second and third floor.  See, e.g., O’Neil Affidavit, App. 312; Smith 

Affidavit, App. 394; Timm Affidavit, App. 391; Smith Deposition at 19:7—

11, App. 140 (noting bed bugs were more prevalent in the summer); id. 

35:8—14, App. 136 (noting bed bugs were more common in the mens 

dormitories); id. 35:1—10, App. 156 (noting the second floor has more bed 

bug problems than the third floor).  

The premises-wide theory method of infestation urged by the class 

representatives creates a conflict both between the two classes and within the 

invitee group because a subset of the invitee class—namely the transient 

group—was likely causing the bedbug issues.  Smith Affidavit, App. 394. 

Accordingly, if the class proceeds as the class representatives have framed it, 

the other residents—Section 8 and veterans—will be forfeiting any argument 

that CISS should have restricted the transients’ access to the facility and/or 

the ability to crossclaim the transient group.   

The method that the class representatives chose to pursue their class 

action put the number of claimants before the likelihood of success on the 

claim. Individual class members that had more bed bugs in their unit and 

who can prove they notified CISS personnel of the bed bug problems would 

likely not choose to pursue their claims under a premises-wide infestation 

theory because the premises-wide theory suffers from legal defects that are 
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not present in the unit-by-unit theory of recovery.  See Colomar, 242 F.R.D. 

at 682 (“[G]iven the individualized nature of the reasonableness analysis, 

those plaintiffs with [a] stronger claim—based on a greater disparity 

between costs and charges, for example—would surely favor a separate suit 

rather than commingling their actions together with less favorable claims 

based on more reasonable prices.”).  The unit-by-unit theory of recovery 

promises significantly greater damages for those who endured a higher 

concentration of bed bugs in their apartment. 

Count V demonstrates inherent conflicts between the subclasses.  As 

part of the premises liability claim, Plaintiffs allege CISS “was negligent . . . 

with respect to inspection, repair, or warning” of the bed bug issues.  

Petition, ¶123, App. 35.  This creates a likely conflict between the section 8 

and VA transitional classes and the transient class in how to pursue the case.  

The records in this case would support that the transient population is 

responsible for the bulk of the bed bug problems at the CISS facility—the 

majority of the complaints are in the dorms, and the bed bug issues have 

never been as severe in the apartments.  See Smith Deposition Notes, App. 

449.  Therefore, unnamed plaintiffs who reside in these apartments may 

want to argue that the policy to accommodate as many transients as possible 

is negligent when viewed in light of the bed bug issues at the facility.  This 
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would be in clear conflict with the current transient population, that would 

need to argue that other causes are the root of the bed bug problem. 

Plaintiffs-Appellees offered no affidavit or other evidence to establish 

that no conflict in fact exists. Plaintiffs-Appellees merely offered argument.  

Therefore, Plaintiffs-Appellees failed to sustain their burden of proof to 

establish that all requirements for certification of the class action have been 

met, so the class should be decertified.  See generally Bringle, 409 N.W.2d 

at 475 (citing Vignaroli, 360 N.W.2d at 743); In re Arthur Treacber’s 

Franchisee Litigation, 92 F.R.D. 398, 424 (E.D. Pa. 1981). 

IV. Request for Alternative Relief 

 

In the event that this Court determines that a class action is 

appropriate, CISS respectfully requests this Court to instruct the district 

court to modify its class definition to limit the classes in time so that CISS 

may appropriately defend or settle the plaintiffs’ claims based on how the 

facility was treating bedbugs at the time of the class members’ stay at the 

facility.  CISS would propose that the following subclasses should be made 

for each subclass that exists under the Certification Order (invitees and those 

who signed leases): 

1. November 2014 through June 2, 2015, which represents the beginning 

of the class period to the first apparent acknowledgment by CISS of a 
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bed bug issue and written bed bug protocol.  See Bed Bug Report 

Protocol, App. 118. 

2. June 3, 2015 through September 30, 2015, which represents the time 

frame when CISS was operating under the Bed Bug Report Protocol 

through CISS’ first contract with Preferred Pest Control.  See 

9/30/2015 Preferred Pest Control Contract, App. 171. 

3. August 1, 2015 through March 1, 2016, which represents the time 

period when CISS was acting pursuant its first Preferred Pest Control 

Service Contract.  See 9/30/2015 Preferred Pest Control Contract, 

App. 171; 3/1/2016 Preferred Pest Control Contracts, App. 173—74. 

4. March 2, 2016 through present, which represents the time period 

when CISS was acting pursuant to its current Pest Control Service 

Contract.  See 3/1/2016 Preferred Pest Control Contracts, App. 173—

74. 

CONCLUSION 

 
 The district court erred when it concluded that there were many 

common issues of fact or law relating to liability and that those issues 

predominated over the plethora of individual issues that permeate the class 

member’s claims.  Additionally, the district court abused its discretion in 

certifying a class without determining that the class representatives could 
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adequately represent the interests of the unnamed class members.  The class 

certification order entered will not provide for a fair and efficient 

adjudication of this controversy, so it must be reversed. 

REQUEST FOR ORAL ARGUMENT 

 

CISS requests the opportunity to present oral argument on the issues 

raised by this appeal. 
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