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I. Introduction and summary of argument.

The Railroads make the extraordinary argument that the ICCTA immunized

them from any possible tort claim involving rail operations without providing an

alternative remedy to those who were injured. In order to make this argument, the

Railroads: (1) focus on only half of the established test for ICCTA preemption,

which preempts claims having the effect of regulating rail transportation; and (2)

completely ignore the rest of the test, that the ICCTA does not preempt laws of

general application with only an incidental or remote effect on rail transportation.

In doing so the Railroads attempt to conceal from this Court (as they unfortunately

concealed from the Court below) that there is a line between what is preempted

and what is not, and that the Court’s role is to examine the claim’s actual burden

on rail transportation to determine on which side of the line it lies.

The Railroads continue their misdirection when construing the ICCTA’s

preemption language in 49 U.S.C. § 10501(b), citing repeatedly to the first

sentence of the statute, with its impressive sounding “exclusive” grant of

jurisdiction to the STB over all aspects of rail transportation. The Railroads

attempt to convince this Court that this admittedly broad grant of jurisdiction

governs the scope of ICCTA preemption. But as numerous cases have held, and as

even the Alliant/CRANDIC Defendants (hereinafter collectively referenced as

“CRANDIC”) acknowledge, the statute’s second sentence, which narrowly limits
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preemption to state attempts to regulate rail transportation, contains the statute’s

preemptive force. In other words, the Railroads ignore the actual statutory

language that governs the scope of its preemption.

Eventually, the Railroads recognize they must establish that Plaintiffs’

claims somehow burden rail transportation. However, they are hindered by the

fact that Plaintiffs are not attempting to force the Railroads to modify their

operations in any way. Rather, Plaintiffs only seek monetary damages for

something that has already occurred. As such, the Railroads are compelled to

argue that Plaintiffs’ request for money damages somehow constitutes regulation.

But any argument that seeking money damages against the Railroads

constitutes regulation fails. First, because the amount of damages is not yet

known—the Complaint does not state an amount—the “burden” of any damage

award is entirely hypothetical. Moreover the proper rule, taken from the better

established federal labor laws, is that a garden variety damage claim is only

preempted when it purports to duplicate a remedy allowed by the federal scheme.

And, given the Eighth Circuit’s holding that the ICCTA provides Plaintiffs with no

remedies for the Railroads’ tortious conduct, Plaintiffs’ damage claims are not

preempted.
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II. Plaintiffs have not waived any of the arguments made in their opening
brief.

Both UP and CRANDIC argue that Plaintiffs have waived claims that are

the subject of this appeal. Interestingly, they both make different claims of waiver;

apparently the waivers are so subtle that neither of the defendants noticed the

waiver urged by the other.

UP’s argument that Plaintiffs’ entire appeal is flawed because they failed to

challenge the District Court’s determination that the ICCTA “expressly preempts”

their claims is pure semantics, without a hint of substance. Plaintiffs have, in fact,

challenged the District Court’s preemption ruling.

“Express preemption,” like its cousins “implied preemption” and “field

preemption,” are ill-defined terms that are often misused. As noted in Florida

State Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153 (11th Cir. 2008),

“[c]ommentators have also questioned whether there is a meaningful distinction

between ‘express’ and ‘implied’ preemption, since when we say that a particular

sequence of words in a statute ‘implies’ a given rule, we are merely saying that the

rule is part of what that sequence of (express) words means in the context in which

is appears.” Browning, 522 F.3d at 1167 (attribution omitted). The Browning

Court also quoted Professor Tribe that “the ‘three categories of preemption are

anything but analytically air-tight,’ and that ‘even when Congress declares its

preemptive intent in express language, deciding exactly what it meant to preempt
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often resembles an exercise in implied preemption analysis’” Id. (quoting from

Laurence H. Tribe, Constitutional Law § 6–25 at 481 n.14 (2d ed.1988)).

Plaintiffs directly argued, at some length, that the District Court’s

determination that the statutory language of the ICCTA preempted their claims was

deeply flawed, both in terms of the statutory language at 49 U.S.C. § 10501(b) and

the case law interpreting that statute. (See, e.g., OB1 14-36). So, presuming that

UP interprets “express preemption” to mean the statutory language directly

preempts Plaintiffs’ claims, rebutting this was obviously the major focus of

Plaintiffs’ brief, and to suggest otherwise is playing word games.

CRANDIC argues that Plaintiffs have waived the argument that the

ICCTA’s preemption of state claims regarding rail transportation is narrowed by

the fact that the FRSA also addresses rail transportation and expressly does not

preempt state law claims. But Plaintiffs argued below why the ICCTA did not

preempt their claims because of the interplay between the ICCTA and the FRSA.

(App. 78-79). Plaintiffs’ Opposition to the Motions to Dismiss pointed out that

Tyrrell v. Norfolk Southern Ry. Co., 248 F.3d 517 (6th Cir. 2001), and Chicago &

Eastern R.R. Corp. v. Washington County, Iowa, 384 F.3d 557 (8th Cir. 2004),

interpreted the ICCTA “in pari materia” with the FRSA. As so interpreted,

1 Refers to Plaintiffs’ opening brief on appeal, filed on October 27, 2016.
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Plaintiffs explained that “the Federal Railroad Administration under the FRSA

exercises primary authority over rail safety; and therefore that the FRSA, not

ICCTA, determines whether a state law relating to rail safety is preempted.” (App.

79 (quoting from Washington County, 384 F.3d at 560)). The argument that

Plaintiffs make to this Court is not materially different.

III. The ICCTA does not preempt Plaintiffs’ claims for property damage
caused by the Railroads’ tortious conduct.

A. The Railroads create a myth of “overwhelming authority” by
misstating the test for ICCTA preemption in two significant
respects.

1. The Railroads and the District Court fail to acknowledge
that the accepted test for ICCTA Preemption permits
continued application of laws with a “remote” or
“incidental” effect on “rail transportation.”

a. The Railroads studiously ignore the second half of
the widely accepted Franks test for ICCTA
preemption.

Perhaps the most remarkable thing about both sets of opposition briefs is the

extent to which, while claiming that the outcome of this case is obvious due to

their “overwhelming authority,” they stubbornly refuse to acknowledge the test set

out for ICCTA preemption in Franks Inv. Co. LLC v. Union Pac. R. Co., 593 F.3d

404, 407 (5th Cir. 2010), and Florida E. Coast Ry. Co. v. City of W. Palm Beach,

266 F.3d 1324, 1328 (11th Cir. 2001), which has been adopted in at least seven
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circuit courts of appeal2 and appellate courts in several states. The Railroads never

claim that Franks was wrongly decided or that Plaintiffs misstate its test for

ICCTA preemption, rather they just ignore the test.

Or, to be more precise, the Railroads refuse to acknowledge the parts of the

test they don’t like. As noted in Plaintiffs’ opening brief, the Franks test for

ICCTA preemption is stated as follows:

The Eleventh Circuit has held that “Congress narrowly tailored the
ICCTA pre-emption provision to displace only ‘regulation,’ i.e., those
state laws that may reasonably be said to have the effect of
‘manag[ing]’ or ‘govern[ing]’ rail transportation, . . . while
permitting the continued application of laws having a more remote or
incidental effect on rail transportation.”

Franks, 593 F.3d at 410 (quoting from Fla. E. Coast, 236 F.3d at 1331, emphasis

added). Putting aside Franks’ acknowledgement that Congress narrowly tailored

the scope of ICCTA preemption, this test has two components:

(1)That the preemption provision displaces only those state laws that

have the effect of managing or governing rail transportation; and

(2)Laws having a more remote or incidental effect on rail

transportation may continue to apply.

2 In their opening brief Plaintiffs noted that the Second, Third, Fourth, Fifth, Sixth,
Ninth, and Eleventh Circuits follow the Franks test. (OB 25).
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The Railroads focus on the first part of this test, while ignoring the second

part. For example, CRANDIC rewrites Franks as stating that “whether a state law

‘may reasonably be said to have the effect of manag[ing] or govern[ing] rail

transportation was the test.’” (CRANDIC 42 (citing from Franks, 593 F.3d at

410)).3 UP claims that the ICCTA preempts all state laws with the “effect of

managing or governing rail transportation.” (UP 21). Neither of the Railroads

acknowledges that the full test also provides that, because Congress “narrowly

tailored” the scope of ICCTA preemption, laws with a “more remote or incidental”

effect on rail transportation are not preempted. In fact, the only time either of the

parties references the “narrowly tailored” portion of the Franks test is when UP

criticizes “plaintiffs’ assertion that ICCTA preemption is narrow.” (UP 16). In

fact, this is not “plaintiffs’ assertion,” rather it is the ruling from courts of appeal in

Franks, and E. Fla. Coast and many other cases holding that “Congress has

narrowly tailored the ICCTA preemption provision.” Norfolk S. Ry Co. v. City Of

Alexandria, 608 F.3d 150, 157 (4th Cir. 2010) (attribution omitted). See alsoElam

v. Kansas City S. Ry. Co., 635 F.3d 796, 805, n. 3 (5th Cir. 2011) (“Congress

narrowly tailored the ICCTA preemption provision ”); Jones Creek Inv'rs, LLC v.

Columbia Cty., Ga., 98 F. Supp. 3d 1279, 1291 (S.D. Ga. 2015) (same).

3 CRANDIC misquotes Franks, the “was the test” portion of the quote does not
appear in the case.
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More significantly, both UP and CRANDIC completely fail to acknowledge

that, while the ICCTA preempts state laws that have the effect of regulating rail

transportation, it allows the “continued application of laws having a more remote

or incidental effect on rail transportation.” Or, as stated in Ass'n of Am. Railroads

v. S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1097 (9th Cir. 2010), “ICCTA

does not preempt state or local laws if they are laws of general applicability that do

not unreasonably interfere with interstate commerce.”

b. The District Court erred when it expressly rejected
application of the second half of the Franks test,
failing to even attempt to locate the line between
what is preempted and what is not.

The failure to apply the full Franks test was the central error made by the

District Court. When it followed AW Properties, Inc. v. Kansas City Southern Ry.

Co., 200 S.W.3d 342 (Tex. App. 2006), in rejecting the “proposed ‘rule’” that the

ICCTA does not preempt state laws “that do not directly regulate rail operations

and that do not have a significant economic impact on railroads” (App. 338

quoting from AW Properties, 200 S.W. 3d at 350-51), the District Court rejected

the second half of the established test allowing continued application of state laws

with a remote or incidental effect on rail transportation.

The District Court’s myopic focus on the part of the Franks test (preempting

state laws attempting to regulate rail transportation), while rejecting the part that

allows continued application of state laws with only a remote or incidental impact
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on rail transportation, meant it failed to grasp that some state claims that touch on

railroad transportation will be preempted and some will not. As noted in Fayard v.

Ne. Vehicle Servs., LLC, 533 F.3d 42, 47 (1st Cir. 2008), “the question remains

which claims are so preempted.” “Because the Act’s subject matter is limited to

deregulation of the railroad industry, Fla. E. Coast Ry. Co. v. City of W. Palm

Beach, 266 F.3d 1324, 1337 (11th Cir.2001), courts and the Board have rightly

held that it does not preempt all state regulation affecting transportation by rail

carrier.” N.Y. Susquehanna & W. Ry. Corp. v. Jackson, 500 F.3d 238, 252 (3d Cir.

2007).

And Plaintiffs noted in their opening brief that not every state law with some

impact on rail transportation is preempted. New Orleans & Gulf Coast Ry. Co. v.

Barrois, 533 F.3d 321, 333 (5th Cir. 2008), held that disputes with railroads over

private rail crossings were not preempted, despite the fact that the crossings “touch

the tracks in some literal sense.” Instead, Barrois decided the preemption issue by

looking at whether the state laws would “impede rail operations or pose undue

safety risks.” Id. (attribution omitted). Conversely, state law attempts to directly

regulate rail operations, such as the anti-blocking statute4 at issue in Friberg v.

4 As noted in Plaintiffs’ opening brief, “anti-blocking statutes” are state laws
limiting the time a train can block a rail crossing. Because they constitute direct
regulation of rail operations, they are invariably preempted.
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Kansas City S. Ry. Co., 267 F.3d 439, 443 (5th Cir. 2001), are properly preempted.

There is a line between which state law claims involving railroads are preempted

and which are not, and the Court’s proper role is to attempt to locate that line, and

then determine on which side of the line the claims at issue are located.

Due to its focus on only the first half of the Franks test, the District Court

did not even attempt this inquiry. Rather, as acknowledged by UP, the beginning

and end of the District Court’s analysis was that “‘if a railroad is acting to protect

its tracks and bridges from floodwaters and to keep the interstate shipment of

goods moving, those actions are protected by federal law.’” (UP 11 (quoting from

App. 341)). This analysis is supported by neither the language of the statute nor

the case law.

2. The Railroads’ improper focus on the STB’s “exclusive
grant” of jurisdiction led the District Court to err in
determining the scope of ICCTA preemption.

a. The Railroads misleadingly focus on the first
sentence of § 10501(b), even though the case law
uniformly states the preemption provision is in its
second sentence.

The Railroads’ briefs rely heavily on the statutory language of the ICCTA’s

preemption provision at 49 U.S.C. § 10501(b). As explained in Plaintiffs’ opening

briefs, § 10501(b) has two sentences. The first sentence contains a broad grant of

“exclusive” jurisdiction for the STB over “transportation by rail carriers” and “the

construction, acquisition, operation, abandonment, or discontinuance of spur,



11

industrial, team, switching, or side tracks, or facilities. . .” The second sentence

preempts state and federal remedies with respect to regulation of rail

transportation: “Except as otherwise provided in this part, the remedies provided

under this part with respect to regulation of rail transportation are exclusive and

preempt the remedies provided under Federal or State law.” 49 U.S.C. § 10501(b).

The Railroads’ briefs focus almost entirely on the first sentence of §

10501(b), with its grant of exclusive jurisdiction to the STB over rail

transportation. As an example, CRANDIC’s brief makes reference to this grant of

jurisdiction over 20 times in its brief, describing the STB’s “absolute authority”

over the regulation of bridges (CRANCID 30), stating that “Congress vested the

STB with exclusive power over rail transportation” (CRANDIC 32), and that “the

statute grants the STB exclusive authority over ‘transportation by rail carriers,’”

(CRANDIC 42). CRANDIC quotes from the statute’s broad definitions of

“railroad” and “transportation” (CRANDIC 30) to emphasize the breadth of the

STB’s grant of jurisdiction. UP’s brief similarly focuses on the first sentence of

§10501(b) and its grant of “exclusive” jurisdiction to the STB (See, e.g., UP 3, 16,

44). But the first sentence of §10501(b) with its grant of exclusive jurisdiction it

not where the statute’s preemption provision is located. As Plaintiffs explained in

their opening brief, the en banc Franks Court rejected UP’s argument that

§10501(b)’s preemptive force was in its first sentence, explicitly stating that it was
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the section’s second sentence that defined the scope of ICCTA preemption: “We

conclude that the relevant part of Section 10501(b) is its second sentence.”

Franks, 593 F.3d at 410.

Franks’ conclusion that the preemptive language of the statute is found in its

second sentence is widely accepted. For example, in Elam the Court agreed with

Franks that it was the second sentence of §10501(b) that contained the statute’s

preemptive force:

We refer to these two sentences as the exclusive-jurisdiction provision
and the exclusive-remedies provision, respectively. The exclusive-
remedies provision is the relevant part of Section 10501(b) for
determining the scope of the ICCTA’s preemption of state law.

Elam, 635 F.3d at 805 (attribution omitted). Also, Maynard v. CSX Transp., Inc.,

360 F. Supp. 2d 836, 840 (E.D. Ky. 2004) (“The preemptive effect of the last

sentence of section 10501(b) has been examined by several federal circuit and

district courts which have consistently held that the ICCTA preempts state

common law claims with respect to railroad operations.”); San Luis Cent. R. Co. v.

Springfield Terminal Ry. Co., 369 F. Supp. 2d 172, 176 (D. Mass. 2005) (“The last

sentence of § 10501(b) plainly preempts state law.”); Engelhard Corp. v.

Springfield Terminal Ry. Co., 193 F. Supp. 2d 385, 389 (D. Mass. 2002) (“The

concluding sentence of section 10501(b) is an unmistakable statement of

Congress’s intent to preempt state laws touching on the substantive aspects of rail

transportation.”).
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The Railroads nowhere dispute the Franks holding that the second sentence

of §10501(b) sets forth the scope of ICCTA preemption. In fact, CRANDIC

quotes from cases saying precisely that, for example:

“The last sentence of § 10501(b) plainly preempts state law.”
Pejepscot Indus. Park, Inc. v. Me. Cent. R.R. Co., 215 F.3d 195, 202,
204-05 (1st Cir. 2000).

(CRANDIC 25. See also CRANDIC 26).

The Railroads’ concession that the scope of ICCTA preemption is defined in

§10501(b)’s second sentence demonstrates that their repeated references to the

“exclusive jurisdiction” granted by the first sentence are pure misdirection. The

Railroads focus on the first sentence because of its broad and impressive sounding

language in an attempt to divert the Court’s attention from the narrower, relevant

language in the second sentence, which limits preemption to attempts to regulate

rail transportation.

b. The District Court was misled by the Railroads into
using the wrong provision of the statute to
determine the scope of ICCTA preemption.

Unfortunately, the District Court was taken in by the Railroads’ focus on the

statute’s first sentence. The District Court cited, favorably, to the following

language of A&W Properties:

The preemption provision of the ICCTA—in all its breadth—is the
rule we must employ. To do so, we need not look beyond the clear
language of the statute: “the remedies provided under this part with
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respect to regulation of rail transportation are exclusive and preempt
the remedies provided under Federal or State law.”

(AR 338). The District Court erred in looking to the first sentence of § 10501(b)

for its preemption inquiry, instead of looking to the more focused second sentence

which, according to seven courts of appeal, limits the scope of ICCTA preemption

to state laws that directly regulate rail transportation, while permitting statutes of

general application whose impact on rail transportation is incidental or remote.

Because the District Court focused on the first sentence of § 10501(b), with

its “exclusive jurisdiction” language, and failed to recognize that the actual

preemptive force of the statute was in its second sentence, the District Court’s

analysis of this matter was deeply flawed. The District Court failed to understand

that the scope of ICCTA preemption is not simply dependent on the STB’s

jurisdiction, but rather turns upon the burden Plaintiffs’ claims would place on the

Railroads’ rail operations. As stated in Elam v. Kansas City S. Ry. Co., 635 F.3d

796, 813 (5th Cir. 2011), “our inquiry is whether Mississippi's negligence law, as

applied to the facts of this case, would have the effect of unreasonably burdening

or interfering with KCSR’s operations.” (attribution omitted). Similarly,

according to Island Park, LLC v. CSX Transp., 559 F.3d 96, 103 (2d Cir. 2009),

“[t]he appropriate questions are: what does the state seek to regulate and does the

proposed regulation burden rail transportation?” See also N.Y. Susquehanna & W.

Ry. Corp. v. Jackson, 500 F.3d 238, 252 (3d Cir. 2007) (“What matters is the
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degree to which the challenged regulation burdens rail transportation, not whether

it is styled as “economic” or “environmental.”).

B. The Railroads are unable to show that Plaintiffs seeking money
damages for past conduct constitutes “regulation” of “rail
transportation.”

1. The Railroads are forced to argue that Plaintiffs’ damage
claims constitue “regulation of rail transportation”
because Plaintiffs clearly do not attempt to regulate rail
transportation in any other fashion.

Because the District Court used the wrong test for ICCTA preemption, it

failed to comprehend that the real issues here are (1) whether the Plaintiffs’ lawsuit

“may reasonably be said to have the effect of managing or governing rail

transportation,” and (2) whether this supposed regulation would create an

unreasonable burden on rail transportation. In their briefs, however, the Railroads

eventually acknowledged that, in order to prevail, they would have to show that

Plaintiffs’ lawsuit was attempting to regulate railroad transportation in some

fashion. CRANDIC, for example, has a section claiming that “the class petition

smacks of regulatory intent.” (CRANDIC 36). And both CRANDIC and UP

argue at some length that the money damages sought by Plaintiffs constitute a form

of regulation. (UP 28-32; CRANDIC 36-38).

Initially, the reason why the Railroads make their “money damages can be

regulation” argument is because it is clear that—importantly—this lawsuit does not

seek to regulate rail transportation in any conceivable fashion. As pointed out in
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the opening brief and not refuted by the Railroads—at least in any meaningful

sense—the Plaintiffs are not seeking to compel the Railroads to make any changes

to any of their operations. Plaintiffs are not requesting that the bridges be rebuilt at

all, much less re-designed to any particular specification. Plaintiffs do not seek to

make any changes to the manner in which the Railroads run their trains, or the

locations of their tracks, or anything else. So, given that at some level the

Railroads recognize that ICCTA preemption turns on whether Plaintiffs’ claims

seek to regulate rail transportation, they are compelled to make the specious

argument that Plaintiffs’ demand for compensation for property damages entirely

arising from the Railroads’ negligent conduct “may reasonably be said to have the

effect of managing or governing rail transportation.”

The Railroads’ argument that Plaintiffs’ damage claims constitute regulation

of rail transportation is hindered by the fact that the conduct about which Plaintiffs

complain—parking laden railcars on rail bridges in advance of a flood which

occurred eight years ago—is entirely historical and unlikely to be repeated. As

such, the Railroads have some difficulty articulating just how a damage award will

regulate its present conduct. So, while UP breathlessly claims that permitting

Plaintiffs’ claims to proceed will result in “balkanized state-law interference” with

all 50 states regulating “when, where, and how Union Pacific can operate its rail

cars on its bridges” (UP 4), given the unusual facts of this case it is hard to see how
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a damage award will do anything more than require the Railroads to compensate

Plaintiffs’ for damages caused by their prior actions.

2. The Railroads’ claim that the amount of a potential
damage award burdens rail transportation is unsupported
by authority and is entirely speculative.

Due to the difficulty in specifying how a damage award might impact their

current operations, both UP and CRANDIC point to the hypothetical extent of the

potential judgment against them. According to UP, for example, “[i]t strains

credulity to suggest that the requested award of ‘over six billion dollars of property

damage’ will have little or no impact on Union Pacific’s rail operations.” (UP 4-5

(quoting from OB 1)). CRANDIC makes a similar argument, that “[t]he

magnitude of damages (billions) the class-action petition demands would

inevitably affect rail rates, routes, and services and thus constitute regulation.”

There are two fundamental problems with factoring the amount of damages

sought into whether Plaintiffs’ state law tort claims constitute regulation of rail

transportation. First, it makes no sense. The Railroads are essentially arguing that

Plaintiffs’ claims might not be preempted if their parking laden railcars on bridges

in advance of the flood had only caused a small amount of damage, rather than the

large amount of damages it did cause. The Railroads argue, then, that states may

regulate conduct causing minor injuries to the public, but not conduct that causes

larger injuries. This seems counter-intuitive; it is hardly surprising that the
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Railroads are unable to find a single case standing for the proposition that the

amount of money damages sought is a factor in whether the underlying claim is

preempted.

Moreover, at this point in time the amount of damages being sought by the

Plaintiffs has not been established. The Railroads’ motions for judgment on the

pleadings should only be granted if “the pleadings, taken alone, entitle [them] to

judgment.” Stanton v. City of Des Moines, 420 N.W.2d 480, 482 (Iowa 1988)

(emphasis added). However, the CAP does not quantify the amount of damages

sought. (App. 3-53). So the actual amount of damages that Plaintiffs claim—

much less the amount that they will be actually able to prove—is not currently

before the Court.5

While Plaintiffs can find no cases taking the amount of the damages into

account in determining preemption, case law in other areas of the law has rejected

CRANDIC’s argument that a tort damage claim is preempted because it would

have an effect on the Railroads’ “rail rates, routes, and services.” Specifically, in

Duncan v. NW. Airlines, Inc., 208 F.3d 1112 (9th Cir. 2000), the Ninth Circuit

rejected a similar claim under the Airline Deregulation Act (“ADA”), a law that is

similar in scope and purpose to ICCTA, with a preemption provision (49 U.S.C. §

5 Regardless, assuming that the Plaintiffs succeed on their claims, Plaintiffs are not
seeking to mandate how the Railroads would satisfy any monetary judgment.
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41713) which preempts state attempts to regulate airline prices, routes, or terms of

service.

In Duncan, the airline allowed smoking on some flights to Asia, and the

flight attendants sued, saying this deprived them of a safe working environment in

violation of state law. The airline argued these state law claims were preempted by

the ADA, as they would mandate changes to their service and increase costs. The

Duncan Court held that the possibility of a tort damage award, and that this might

require changes to the airline’s operation, was insufficient to mandate preemption:

[A]ll successful tort suits-and certainly all successful class-action tort
suits-invariably carry with them an economic cost for the defendant
airline. Such cases may even, in some instances, cause the airline to
decide to make changes in its operations. Charas makes clear,
however, that the imposition of liability as a result of a personal injury
action does not sufficiently interfere with the objectives of airline
deregulation to warrant preemption of the action-in other words, the
connection between an award in a tort case and an airline’s “services”
is simply too tenuous.

Duncan, 208 F.3d at 1115 (citing to Charas v. Trans World Airlines, Inc., 160 F.3d

1259, 1265 (9th Cir. 1998)).

3. Money damages are permitted in federally-regulated
fields, so long as they do not directly intrude into areas
where a specific remedy is authorized by federal law.

Plaintiffs’ opening brief cited to a number of cases allowing garden-variety

tort damage claims to proceed in areas otherwise subject to pervasive federal

regulations. These included Bates v. Dow Agrosciences LLC, 544 U.S. 431, 442
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(2005) (allowing tort claim in spite of federal regulation of pesticide labeling),

Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335 (5th Cir. 1995) (en banc)

(allowing injured passenger to bring tort damage claim in spite of federal airline

regulations), and Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 256 (1984)

(allowing tort damage claim in spite of pervasive federal regulation of nuclear

industry).

The Railroads ignore Bates, Hodges, and Silkwood, while citing to other

cases in which tort damage claims were not allowed due to federal regulation. For

example, UP cites to Kurns v. R.R. Friction Prod. Corp., 132 S. Ct. 1261 (2012),

which rejected a tort damage claim for asbestos exposure, due to federal regulation

of that field, and San Diego Building Trades Council v. Garmon, 359 U.S. 236,

247 (1959) which precluded an award of damages due to federal regulation of

labor/employer regulations. (UP 28-29). But UP does nothing to explain why

Garmon and Kurns come to different results than Bates, Hodges, and Silkwood and

it does not explain which line of authority should apply here.

The United States Supreme Court has not addressed when a money damage

tort claim is preempted by the ICCTA. Fortunately, the heavily-regulated area of

federal labor law is more developed and, in addition UP’s Garmon case, the Court

has addressed this issue numerous times in the context of labor law. This body of
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law provides the general rule that a state law tort damage claim is only preempted

where it duplicates a remedy already provided by federal law.

For example, in United Const. Workers, Affiliated with United Mine Workers

of Am. v. Laburnum Const. Corp., 347 U.S. 656 (1954), the Court held that tort

claims arising out of a union agents’ threats and intimidation to a contractor was

not barred by federal labor regulation, because the federal law did not supply a

substitute remedy for the tort claim:

Here Congress has neither provided nor suggested any substitute for
the traditional state court procedure for collecting damages for injuries
caused by tortious conduct. For us to cut off the injured respondent
from this right of recovery will deprive it of its property without
recourse or compensation. To do so will, in effect, grant petitioners
immunity from liability for their tortious conduct.

Laburnum, 347 U.S. at 663-64.

Contrast this with Garmon, where the Supreme Court disallowed a state

court damage award against a union for its picketing activities, because picketing is

conduct which was directly regulated by federal law. Garmon, 359 U.S. at 244

(“To leave the States free to regulate conduct so plainly within the central aim of

federal regulation involves too great a danger of conflict between power asserted

by Congress and requirements imposed by state law.”).

Then, in Linn v. Plant Guard Workers, 383 U.S. 53, 63 (1966), the Supreme

Court held that claims for libel against a union were not preempted by federal labor
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laws. The Court reasoned that the Labor Board “can award no damages, impose

no penalty, or give any other relief to the defamed individual.”

The Court revisited the issue again in Farmer v. United Bhd. of Carpenters

& Joiners of Am., Local 25, 430 U.S. 290 (1977), which involved a claim by a

union member that the union’s discrimination against him in work referrals caused

him emotional distress.

The Farmer Court noted that federal labor law already provided a remedy

for the discrimination on which the emotional distress claim was based. Farmer,

430 U.S. at 303. However, the Court held that state claims for emotional distress

were not preempted by the federal law, as the state law protected different

interests:

If the charges in Hill’s complaint were filed with the Board, the focus
of any unfair labor practice proceeding would be on whether the
statements or conduct on the part of Union officials discriminated or
threatened discrimination against him in employment referrals for
reasons other than failure to pay Union dues. Whether the statements
or conduct of the respondents also caused Hill severe emotional
distress and physical injury would play no role in the Board's
disposition of the case, and the Board could not award Hill damages
for pain, suffering, or medical expenses.

Farmer, 430 U.S. at 304.

The takeaway from this detour into federal labor law is that a state law

damage suit will be preempted if it purports to regulate the same conduct and
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protect the same interests as the federal law. On the other hand, it is allowed

where federal law does not permit a commensurate remedy.

Applying this principle to the ICCTA and the present case, the Eighth

Circuit has already held that federal law does not provide a remedy for the conduct

of which the Plaintiffs complain in this very case:

The primary focus of the ICCTA’s substantive provisions is
regulation of competition, rates, licensing, finance, and the economic
relationships between shippers and carriers. . . . The Griffioen Group’s
allegations that the Rail Group’s bridge maintenance and related
conduct resulted in flooding of real property in Cedar Rapids does not
fall within the scope of this substantive framework.

Griffioen v. Cedar Rapids & Iowa City Ry. Co., 785 F.3d 1182, 1191 (8th Cir.

2015). This constitutes both the law of the case as well as an authoritative

statement of federal law. As such, it is already established in this case that the

conduct about which Plaintiffs’ complain, i.e., the Railroads causing a flood by

failing to maintain their bridges and parking laden railcars on them, is not conduct

governed by the ICCTA, or over which the ICCTA provides a remedy. As such,

Plaintiffs’ damage claims do not intrude into the ICCTA’s regulation of rail

operations, and they should not be preempted.



24

C. The Railroads’ authority fails to support the remarkable position
they take here, that the ICCTA effectively immunizes them from
tort damage claims.

1. The Railroads’ claim that the ICCTA immunizes them
from garden variety tort claims is only supported by two
trial court decisions authored by a single judge, which are
no longer good law.

The Railroads’ claim that the ICCTA immunizes them from garden variety

tort claims, without providing a commensurate federal remedy, is a remarkable

one. When examined closely, the façade of “overwhelming precedent” that the

Railroads argue supports their position largely evaporates.

As noted above, the circuit courts of appeal that have reviewed ICCTA

preemption have consistently held state laws preempted only where they attempt to

directly regulate rail transportation, while saving state laws with only incidental

impact on rail transportation. As such, circuit courts have only held that state laws

preempted when they attempt to directly regulate railroad operations, like the anti-

blocking cases such as Friberg or where, as in Fayard v. Ne. Vehicle Servs., LLC,

533 F.3d 42 (1st Cir. 2008), a plaintiff attempted to use state nuisance laws to

regulate a railroad’s hours of operation and volume of traffic on one of its tracks.

Likewise, circuit courts of appeal allow garden variety tort claims against railroads

to proceed, like the flood damage claim in Emerson v. Kansas City Southern Ry.

Co., 503 F.3d 1126 (10th Cir. 2007), or the common law negligence claim in Elam.
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In fact, there are no circuit courts identified by the Railroads that come close

to the extreme position they take here, that the ICCTA preempts common law

negligence damage claims not attempting to regulate a railroad’s transportation

operations in some fashion. So, the Railroads’ current position isn’t well

supported; rather, they are urging this Court to stake out a position that goes far

beyond what any federal circuit court has been willing to do.

With respect to the numerous trial court decisions cited by the Railroads,

Plaintiffs submit they should be viewed with some caution. In all of the trial court

cases cited by the Railroads, with two exceptions, the plaintiffs were attempting to

compel the railroads to affirmatively take some sort of prospective action, like

rebuilding their tracks to different specifications, or changing the manner in which

the tracks were used. For example:

In Jones Creek Investors, LLC v. Columbia Cnty, 2015 WL 1541409 (S.D.
Ga. 2015), plaintiff attempted to compel the railroad to rebuild culverts
under its rail line, which the railroad contended would interfere with its rail
operations;

In Waubay Lake Farmers Ass’n v. BNSF Ry. Co., 2014 WL 4287086
(D.S.D. 2014), plaintiff sought an injunction to require the railroad to take
down its tracks and rebuild them to certain specifications;

In Cedarapids, Inc. v. Chicago, Cent. & Pac. R. Co., 265 F. Supp. 2d 1005,
1016 (N.D. Iowa 2003), plaintiff was trying to prevent a railroad from re-
activating a rail line that it claimed had been abandoned;

In Maynard v. CSX Transp., Inc., 360 F. Supp. 2d 836, 838 (E.D. Ky. 2004),
plaintiff was attempting to use state nuisance law to limit a railroad’s use of
a side track;
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In S. Dakota ex rel. S. Dakota R.R. Auth. v. Burlington N. & Santa Fe Ry.
Co., 280 F. Supp. 2d 919, 923 (D.S.D. 2003), the lawsuit addressed which
parties were allowed to use a rail line; and

In CSX Transp., Inc. v. Georgia Pub. Serv. Comm’n, 944 F. Supp. 1573,
1575 (N.D. Ga. 1996), the railroad was suing over a state agency’s refusal to
allow it to reduce staffing at a rail office.

None of these cases stand for the proposition for which the Railroads cite them—

that the ICCTA was intended by the Congress to immunize them from garden

variety tort damage claims.

The only two exceptions where a court has held that the ICCTA preempts a

pure tort claim that does not attempt to regulate rail transportation in some fashion

are unpublished opinions by a single district judge, in Pere Marquette Hotel

Partners, L.L.C. v. U.S., 2010 WL 925297 (E.D. La. 2010), and In re Katrina

Canal Breaches Consol. Litig., 2009 WL 224072 (E.D. La. 2009). The analysis

used in both of these decisions is inconsistent with the Fifth Circuit’s later decision

in Franks, and so the legal principles upon which the district court based its

analysis are no longer good law.

2. The Eighth Circuit’s Tubbs case has no application here.

The Railroads rely heavily on the Eighth Circuit’s recent decision in Tubbs

v. Surface Transp. Bd., 812 F.3d 1141 (8th Cir. 2015), involving a petition for

review from a STB decision. In fact, this decision has little relevance here.

Initially, because of the deference courts must show in reviewing agency

decisions, the question in Tubbs was not whether the STB correctly construed the
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statute, but “whether the Board’s answer is based on a permissible construction of

the statute.” Tubbs, 812 F.3d at 1144. Moreover, the Tubbs Court held that the

plaintiffs failed to challenge properly the STB’s legal conclusion, so the Eighth

Circuit had no opportunity to determine whether the standard applied by the STB

was the correct one. Tubbs, 812 F.3d at 1144.

That being said, the standard applied by the STB, whether the plaintiffs’

claims “would have the effect of unreasonably burdening or interfering with rail

transportation,” Tubbs, 812 F.3d at 1144 (quoting from the STB), is not

inconsistent with the “as applied” standard set out in Franks. If showing an

unreasonable burden on rail transportation is the proper test, then this Court must

reverse this case, because the District Court made no attempt to explain how

Plaintiffs’ claims constituted an unreasonable burden on rail transportation.

More significantly, the Tubbs Court was required to defer to the STB’s

finding of fact that the Tubbs’ claims burdened rail transportation. “Because our

review of factual findings is quite narrow, we must determine whether the Board’s

findings are supported by substantial evidence in the record as a whole, accepting

the reasonable inferences the Board drew therefrom.” Tubbs, 812 F.3d at 1145. In

other words, the Eighth Circuit was not agreeing that the claims burdened rail

transportation, only that the STB’s decision was not unsupported. More
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significantly, this shows that the STB had some sort of factual record on which to

make its findings, unlike the District Court here.

With respect to the underlying decision by the STB, Thomas Tubbs—

Petition for Declaratory Order, 2014 WL 5508153 (2014), Plaintiffs submit this

opinion should be treated by the Court with some caution. Initially, the board

members and commissioners who decide these opinions have no discernible legal

training. The STB’s Acting Chairman and its Vice Chairman, who authored

Tubbs, are not attorneys and have never worked in a position where legal training

is required. Rather, both have a history as congressional staffers and working in

(or with) various regulatory agencies. (App. 246). So, while these persons are no

doubt well suited to decide matters related to the STB’s core function of economic

regulation and resolving disputes between railroads and shippers or the locations

of rail lines, Plaintiffs submit that the complex constitutional and statutory issues

presented in determining the extent to which state tort laws are preempted by

federal law are better decided by courts.6

6 Moreover, unlike the present case, the plaintiff in Tubbs sought to regulate the
railway via their objection to the design and construction of a track. The Eighth
Circuit’s prior ruling in this case demonstrates the distinct differences with this
lawsuit.
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This point was made by the Vermont Supreme Court in In re Vermont Ry.,

171 Vt. 496 (2000), which rejected the notion that it should defer to the STB on the

issue of federal preemption:

While it is true that generally an agency’s interpretation of an
ambiguous statute is entitled to deference if it is a permissible
construction of the language at issue, Chevron U.S.A. Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 843, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984), the rationale supporting such deference must be
kept in mind. Agencies are thought to be in a better position to
interpret statutes governing subject matter in which they possess a
particular expertise. Id. at 844, 104 S.Ct. 2778. This rationale,
however, does not support the argument that an agency's interpretation
of a statutory provision implicating constitutional questions merits
deference, for agencies are in no better position to resolve
constitutional questions than the courts.

Vermont Ry., 171 Vt. at 500. Plaintiffs submit that this Court is better suited to

sort out the interplay between federal and state law.

IV. CONCLUSION

For the foregoing reasons, as well as the reasons stated in their opening brief

on appeal, this Court should reverse the decision of the District Court, and remand

this case so that it may finally proceed to a trial on the merits of Plaintiffs’ claims.
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V. REQUEST FOR ORAL ARGUMENT

As was stated in their opening brief, Plaintiffs respectfully request to be

heard in oral argument.
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